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President’s Corner

By: Terence P. Durkin, Kitch Drutchas Wagner Valitutti & Sherbrook, P.C.

Terence.durkin@kitch.com

Terence Durkin's blends labor and
employment law with medical malpractice and
general litigation. His years of experience as a
litigator gives him a unique ability to help clients
sort through the challenging and ever-changing
world of labor and employment rules and
regulations. Clients come to Terence and the firm'’s
labor and employment practice group for guidance
because they understand the priorities and risks
involved with managing a diverse workforce,
creating contracts, and implementing the best
policies and procedures.

practice

Terence and the Kitch labor and employment
practice group offer a full array of employment and
labor law services, including dispute resolution in
all types of forums: the courts, mediation panels,
arbitration, and administrative agencies. Clients rely
on Terence to help them navigate collective
bargaining, contract administration, and grievance
and arbitration proceedings, and he often
participates with them in those proceedings.

Terence plays an active role in the community by
serving on the Executive Board of the Michigan
Defense Trial Counsel, chairing the Ascension
Providence Foundation, and being a member of the
Plymouth Rotary. Most recently, he was elected to
the Board of Directors and the Core Leadership
Team of Oak Mac SHRM (Society of Human
Resource and Management).

Terence received his Bachelor of Arts in political
science from Millikin University in Decatur, Illinois,
and his Juris Doctorate from Western Michigan
University Cooley Law School, where he was
Article Editor of the Journal of Practical and Clinical
Law. He is licensed to practice law in Michigan as
well as the United States District Courts of Eastern
and Western Michigan.

He is married to Jessica and lives in Northville.

Who thought that court proceedings would be held virtually? Who thought that
school classes would be held at the kitchen table? The COVID-19 pandemic has
impacted our professional and personal lives in ways that we never thought imaginable.
These alterations to how we live and work have extended into 2021 as the COVID
cases rise, and we wait for vaccines to be administered to the mass public.

Hopetully, the vaccines will drastically reduce the number of COVID cases and
tragic deaths. If the vaccines work as we want and expect them to, will we go back
to our prepandemic life? In my opinion, the answer is no because a post-pandemic
life cannot be the same as a pre-pandemic life. We will learn from what caused the
pandemic in the first place and institute changes to prevent such a pandemic from
occurring again. Think about the changes made after the horrific events that unfolded
on September 11,2001. Like 9/11, we must deal with and adapt to the changes brought
about by the COVID-19 pandemic.

The MDTC is no different from any other association or business during these
difficult times. The MDT'C has had to be fiscally responsible while keeping our members
and the community safe and healthy. These were not easy decisions because we enjoy
the comradery of others while attending in-person events, seminars, and conferences.
Despite our decisions to cancel certain events, the MDTC moved to a virtual platform
to hold its League of Excellence Awards ceremony and winter conference. Instead of
spending time away from the office, our winter conference was held virtually over three
Fridays during the lunch hour. This unique scheduling allowed the MDTC to continue
its educational programs in a safe and convenient format for the participants. In the
future, we will continue to offer seminars on a virtual platform.

The COVID-19 pandemic has impacted our professional and
personal lives in ways that we never thought imaginable.

In addition to the seminars and conferences, the MDTC offers a discussion list to
its members that is free. This service is email-based and allows members an easy way to
network with peers while staying safe. The email forums allow members to share ideas
and suggestions on legal issues. It also allows members to ask questions on a particular
issue or request information on expert witnesses. These are just a few of the examples
that show the benefit of this discussion list. All members are automatically added to the
general liability discussion list. However, the discussion list is further broken down by
practice group, which may be utilized if the member has a question for a specific group.
Most importantly, the discussion lists allow members to request assistance virtually
while safely working remotely.

The MDTC is adapting to changes brought about by the COVID-19 pandemic.
We continue to offer educational programs and a format to engage with members all
in a safe environment. In the future, I truly hope that we will be able to hold in-person
events. These in-person events will most likely be different than what we attended
prepandemic. Despite these likely changes, the MDTC will continue to adapt to
remain relevant and benefit its members.

Ilook forward to seeing you, either virtually or even perhaps in person, in the coming
months. If you have any comments or suggestions on how the MDTC may better serve
you, please do not hesitate to contact me.

Michigan Defense Quarterly



Interpreting The New IME Requirements
Under The Amended No-Fault Act Through
An Analysis Of Medical-Malpractice Law

By: Lynn B. Sholander and Gina M. Derderian, Collins Einhorn Farrell PC

Executive Summary

As one of the first states to adopt a no-fault
automobile insurance system, the Michigan
no-fault act is often looked to as a model for
this type of auto-reparation scheme. The
Legislature’s comprehensive changes to the
no-fault act have left many wondering how
these changes will impact litigation." This is
especially so when it comes to MCL 500.3151,
the section governing independent physical
and mental examinations. This statute provides
that a physician performing an independent
medical evaluation must meet specific criteria.
Although Michigan’s appellate courts have yet
to address the application of this statute, a
look at the Courts” interpretation of Michigan’s
expert qualification statute in medical
malpractice actions, MCL 600.2169, may
provide valuable insight as to how appellate
courts will interpret MCL 500.3151.

or 248-663-7732
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Introduction

As one of the first states to adopt a no-fault automobile insurance system, the
Michigan no-fault act is often looked to as a model for this type of auto-reparation
scheme. The Legislature’s comprehensive changes to the no-fault act have left many
wondering how these changes will impact litigation.> This is especially so when it
comes to MCL 500.3151, the section governing independent physical and mental

examinations.

The first clause of § 3151 remains essentially the same, but a new subsection includes
several requirements that a physician must satisfy to conduct an insurer-requested
independent medical evaluation (IME).

When it comes to interpreting any statute, the text is the natural starting point for
inquiry into its meaning. Courts are required to consider the plain meaning of the
critical words as well as the statute’s placement and purpose in the statutory scheme.’
But a statute’s perceived purpose cannot overcome its plain meaning—the language of
the statute is paramount.*

Michigan’s appellate courts have not yet had an opportunity to consider the amended
language under § 3151. Consequently, trial courts must apply the new provisions as
written without guidance from the higher courts. But a reasoned interpretation of these
provisions does not require starting from scratch.

Lynn B. Sholander's practice primarily focuses on appellate and post-verdict litigation. She also has significant experience with general civil
5 s} s}
litigation, especially drafting and arguing complex motions in state and federal court. Lynn began her legal career as a research attorney and
judicial law clerk at the Michigan Court of Appeals, serving under the Honorable Michael J. Riordan and the Honorable Kurtis T. Wilder.
Before joining Collins Einhorn, Lynn was a member of the appellate practice group at a law firm in Metro Detroit, where she specialized in
g 5
legal research and writing and all aspects of appellate litigation. During law school, she served as the editor-in-chief of the Wayne Law Review.

lynn.sholander@ceflawyers.com or 248-351-5409

Gina M. Derderian is an associate attorney that focuses her practice in the areas of asbestos and toxic tort and general and automotive liability.
Gina excelled in law school and maintained a record of academic excellence. She also has extensive research and investigative experience.
Before joining Collins Einhorn Farrell, Gina handled bankruptcy, immigration, and labor/union cases. Gina.Derderian@ceflawyers.com



INTERPRETING THE NEW IME REQUIREMENTS

Conveniently, the requirements recently
adopted into Michigan’s amended no-
fault act mirror similar provisions found
in MCL 600.2169. That statute lays out
several requirements for expert witnesses
in medical-malpractice actions.” An
analysis of case law in that context offers
a practical guide for how Michigan’s
appellate courts will likely define,
interpret, and apply § 3151 in its present
form. Equally instructive are the textual
differences between § 3151 and § 2169,
which reflect dissimilar legislative intent
and, consequently, direct different results.

In the end, this article aims to provide
an examination of comparable statutes
and instructive case law, tempered by an
appreciation for the different contexts,
to better equip no-fault practitioners to
recognize, obtain, and defend valid IME
opinions.

The Qualification-Matching
Requirement

A physician performing an IME of
an injured claimant must now satisfy
the qualification-matching requirements
under § 3151(2)(a) if the claimant’s
treating physician is a specialist. As
a general matter, an IME physician’s
practice must match the practice of the
insured’s treating physician.

In its present form, subsection (2)(a)

provides:
If care is being provided to
the person to be examined

by a specialist, the examining
physician must specialize in the
same specialty as the physician
providing the care, and if the
physician providing the care is
board certified in the specialty,
the examining physician must be
board certified in that specialty.[*]

”»

The statute does not define “specialty
or “board certified,” but its use of those
terms mirrors the requirements under §
2169 for an expert witness in medical-
malpractice cases.

In relevant part, § 2169(1)(a) states
that “a person shall not give expert
testimony on the appropriate standard
of practice or care unless the person

is licensed as a health professional in
[Michigan] or another state and meets”
two basic criteria. First, “if the [treating
physician being sued for malpractice] is a
specialist,” the expert must “specialize[] at
the time of the occurrence that is the basis
for the action in the same specialty as
the [defendant treating physician].”
Additionally, if the defendant is a
specialist who is board-certified, the
expert witness must be board certified in

the same specialty.®

'The Michigan Supreme Courtexamined
“specialty”within the framework of § 2169
in Woodard v Custer.’ The court defined the
term as “a particular branch of medicine
or surgery in which one can potentially
become board certified.”® Relying on
the plain language of § 2169, Woodard
also concluded that “[a] subspecialty,
although a more particularized specialty,
is nevertheless a specialty” because it is
also a branch of medicine or surgery in
which a practitioner may become board
certified."!  Woodard further explained
that a physician is “board certified” in
the context of § 2169(1)(a) if they “have
received certification from an official
group of persons who direct or supervise
the practice of medicine that provides
evidence of one’s medical qualifications.”*?
So, “if a defendant physician has received
certification from a medical organization
to this effect, the plaintiff’s expert
witness must have obtained the same
certification in order to be qualified
to testify concerning the appropriate
standard of medical practice or care.”
Correspondingly, in the no-fault context,
if a treating physician has received
certification in a specialty or subspecialty,
an IME physician must have the same
certification.

The qualification-matching requirement
in both statutes refers to “the same
specialty” and “that specialty,” as opposed
to “the same specialties” and “those
specialties.” The singular language shows
a legislative intent to require matching
of a single specialty (and, if applicable, a
single board certification), not multiple
specialties.'* Woodard similarly held that §
2169 requires a plaintiff’s expert witness
to “match the one most relevant standard

of practice or care,” i.e., “the specialty [or
subspecialty] engaged in by the defendant
physician during the course of the alleged
malpractice[.]””* Correspondingly, if the
defendant physician was board certified
in the “one most relevant” specialty at the
time of the alleged malpractice, “the expert
witness must also be board certified in that

specialty.”®

By way of example, the defendant
physician in Weodard specialized in
pediatrics, with subspecialties in neonatal
and pediatric critical care medicine.'” The
plaintift’s proposed expert specialized
in pediatrics but not in the same
subspecialties as the defendant.’® The
Supreme Court concluded that the
“defendant physician was practicing
pediatric critical care medicine’—one of
his subspecialties—“at the time of the
alleged malpractice, and, thus, pediatric
critical care medicine is the one most
relevant specialty.” Thus, the Court held
that although both experts shared a
specialty, the mismatch in subspecialty
made the expert unqualified to testify.”

It is reasonable to infer that courts
considering the amended version of
§ 3151(2)(a) will apply the Woodard
Court’s reasoning in the no-fault context.
Accordingly, an insurer-requested IME
physician is now required to match the
most relevant specialty that the insured’s
physician was practicing when they treated
the insured. Consequently, it appears that
a physical medicine and rehabilitation
physician will no longer qualify to examine
a claimant whose treating physician
specialized in orthopedics during the
relevant treatment.

Along related lines, because the
qualification-matching requirement is
specific to the treating physician’s specialty
and/or board certification at the time of
treatment, an IME physician must limit
their examination and testimony to the
treating physician’s medical practice. For
example, if a claimant’s treating physician
specializes in general orthopedics and
the IME physician specializes in general
orthopedics and orthopedic spine surgery,
the IME physician must limit their
examination and testimony to general
orthopedics.

Michigan Defense Quarterly



INTERPRETING THE NEW IME REQUIREMENTS

If the claimant’s treating physician
is not a specialist, the qualification-
matching requirement does not apply.?
In that case, the IME doctor only needs
to be licensed as a physician in Michigan
or another state and satisfy the criteria
under § 3151(2)(b), discussed next.
However, as a practical matter, it is highly
improbable that a physician would not be
considered a specialist under Woodward.
Per the Court’s opinion, a “specialist” is
“a physician whose practice is limited to a
particular branch of medicine or surgery,
especially one who, by virtue of advanced
training, is certified by a specialty board as
being qualified to so limit his practice.”*
The American Board of Medical
Specialties currently recognizes 169
practice areas for certification.”? And the
American Osteopathic Association offers
certifications in 106 areas of practice.”
Included among those are family medicine
and internal medicine, both of which are
subject to board certification.

The Professional Time
Requirement

The next set of new criteria for an
insurer-requested IME physician is
found in § 3151(2)(b)(i) and (ii). These
subsections establish professional time
requirements that all IME physicians
must satisfy—whether the claimant’s
treating physician is a specialist or not.
Specifically, the statute states, “During
the year immediately preceding the
examination, the examining physician
must have devoted a majority of his or
her professional time to either or both” (i)
“the active clinical practice of medicine”
or (ii) “[t]he instruction of students
in an accredited residency or clinical
research program for physicians[.]”*
The qualification-matching requirement
persists in this subsection as well. If the
insured’s treating physician is a specialist,
the IME physician’s “active clinical
practice” and/or “instruction of students”
must be related to that specialty.®

The Legislature did define
“majority,” “active clinical practice of
medicine,” or “instruction of students”

not

in the statute. But these words and
phrases are familiar, as they too are akin

Vol. 37 No. 3 ¢ 2021

to the expert-witness requirements for
medical-malpractice actions contained
in § 2169. Case law interpreting § 2169
defines “majority” as “more than 50%.”%
Accordingly, to perform an insurer-
requested IME under § 3151, the
examining physician must have spent
more than 50% of their professional time
in the active clinical practice of medicine
and/or the instruction of students. Case
law defining “active clinical practice” and
“instruction of students”is discussed next.

a) “Active Clinical Practice”

To date, there is only one published
case in Michigan that has addressed
the meaning of “active clinical practice
of medicine.” In Gay v Select Specialty
Hosp,”” the Court of Appeals was
tasked with determining whether the
plaintift’s proposed nursing expert met
the qualifications under § 2169. Part
of its analysis hinged on whether the
expert was engaged in the “active clinical
practice” of nursing. At her deposition,
the proposed expert testified that she
served as the director of education and
as an administrator at a hospital.?® Her
work included instructing CPR classes,
instructing continuing education classes,
and orienting new nurses.” Based on her
testimony, the trial court found that she
was not engaged in the active clinical
practice of nursing because she did not
spend the majority of her time directly
interacting with patients.*

On appeal, the Court reversed. It
broadly defined the phrase “active clinical
practice,” clarifying the contours of this
requirement. It rejected the trial court’s
reliance on the fact that the proposed
expert was not directly involved in patient
care, reasoning that the statute imposes
no such requirement® ‘The Court
explained that the word “active” cannot
be construed in this context as requiring
the professional to physically interact
with patients. Rather, “the word ‘active’
must be understood to mean that, as part
of his or her normal professional practice
at the relevant time, the professional was
involved—directly or indirectly—in the
care of patients in a clinical setting.”*?
The majority explained that while this

usually occurs in “a setting where patients

are treated,” it is not “the equivalent of
stating that a professional must directly
interact with patients[.]”* Applying those
standards, the Court found that the time
the proposed expert spent “explaining,
coordinating, and instructing nurses
about the proper care of patients in a
clinical setting” constituted time spent in
“active clinical practice” for purposes of §

21693

Practically, then, “active clinical practice”
is the “actual, day-to-day performance”
“of one’s profession in a clinical setting.”
This usually means that the practice
occurs in a setting where patients are
treated, but § 2169 and § 3151 do not
require that the professional physically
interact with patients.* Instead, activities
where the professional is involved directly
or indirectly in the care of patients in a
clinical setting will also count toward the
professional time requirement.’’

The definition applied in Gay serves
as an instructive tool for applying the
same phrase in the context of § 3151(2)
(b)(i). It is reasonable to assume that
the same types of activities identified
in Gay will count toward the “active
clinical practice” of an IME physician.
As such, a physician who spends more
than 50% of their time in a supervisory
role, e.g., overseeing residents, will likely
satisfy the professional time requirement.
And, of course, a physician may satisfy
the “majority of . . . professional time”
requirement by combining time spent in
the “active clinical practice of medicine”
with time spent in “the instruction of
students,” so long as they spend more
than 50% of their time between the two.*

b) “Instruction Of Students”

Like “active clinical practice,” case law
in the medical-malpractice context has
broadly defined the phrase “instruction of
students.” When considering the breadth
of the statutory phrase, Gay determined
that it embraced more than just time spent
physically demonstrating or lecturing in
front of students.* The Court recognized
that a person who teaches must spend
a significant amount of time preparing
for class, keeping abreast of current
professional techniques, and contributing
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in other ways that further the educational
process.” The Court reasoned that “[s]
uch activities are no less ‘devoted’ to the
‘instruction of students’ than the time
actually spent in front of” them.*!

Since Gay is the only case to date
interpreting “instruction of students”
under § 2169, the opinion provides a
great deal of guidance in understanding
what activities may qualify under the
parallel provision in the no-fault context.
For example, if a proposed IME physician
authors a textbook considering the basic
level of knowledge that a graduate medical
student should have mastered, it appears
that the time spent on this endeavor in
the year proceeding the examination may
count towards the new professional time
requirement.

The Operation Of MCR 2.311

'The amended version of § 3151 may
appear to prohibit a no-fault insurer
from obtaining an IME by a physician
who doesn’t match the qualifications of
the insured’s treating physician. But the
Legislature inserted three important
words into § 3151 that are not found in §
2169.This dissimilar language, considered
with the rest of the statute, shows that §
3151 does not wholly prevent an insurer
from requesting and obtaining an IME by
a physician who does not meet the new
requirements.

The first clause of § 3151(1) provides,
“If the mental or physical condition of
a person is material to a claim that has
been or may be made for past or future
personal protection insurance benefits, at
the request of an insurer the person shall
submit to mental or physical examination
by physicians.”* Subsection (2) then
states that a physician who conducts an
IME “under this section” must meet the
applicable criteria.®® Thus, an insurer may
request an IME under § 3151 without
court involvement—and the claimant
must submit to that IME—as long as
the examining physician possesses the
qualifications required under the statute.*
Unlike § 3151, § 2169 has a broader reach.
It mandates that the proffered expert
“shall not give . . . testimony” unless
they meet the requirements under the

statute. This language evidences an intent
to provide strict requirements for the
admission of any and all expert testimony
in medical-malpractice actions.®

'The glaringly divergent text reveals that
the Legislature did not intend to impose
the same restrictions under § 3151 and §
2169. Rather, the Legislature’s insertion
of “under this section” limits the scope of
§ 3151 and shows that the statute is not
intended to be the only way an insurer
can obtain an IME. Likewise, nothing in
amended § 3151 limits an insurer’s ability
to obtain an IME for litigation purposes
pursuant to MCR 2.311.

In relevant part, MCR 2.311 provides
that if the mental or physical condition
of a party is in controversy, the court may
order the party to submit to a physical or
mental examination by an appropriate
professional.* So, as long as litigation is
pending, a no-fault insurer may move the
court for permission to obtain an IME
outside of the limitations under § 3151.
If the insurer establishes “good cause”
for its request, the court may exercise its
discretion to allow the IME.

In Muci v State Farm Mutual Aut
Ins Co,* the Michigan Supreme Court
addressed how the prior version of § 3151
and MCR 2.311 function together. The
Court rejected the claimant’s argument
that MCR 2.311 alone governs insurer-
requested IMEs after litigation is pending.
Instead, it concluded that
requested examinations (without prior
court approval) fall within the purview
of § 3151 and MCL 500.3159.*% In its
reasoning, the Court stated, “The no-fault
act comprehensively addresses the matter
of claimant examinations. Accordingly,
MCR 2.311 is not applicable to such
examinations.”® But nowhere in its
opinion did the Court hold that insurers
cannot file a motion requesting an IME
under MCR 2.311 after litigation is
pending. Stated differently, Muci was
focused on a claimant’s mandatory
obligation to submit to an IME requested
under § 3151.The Court did not hold that
§ 3151 denies a no-fault insurer the ability
to seek permission to obtain another IME
outside of § 3151. Again, nothing in the

current version of § 3151 precludes an

insurer-

insurer from utilizing MCR 2.311 to
obtain an IME for trial purposes.*

In light of these considerations, a no-
fault insurer should not forgo an IME
by a physician who is more qualified to
provide an opinion on the specific issues
in a lawsuit compared to a physician who
matches the practice of the insured’s
treating physician. Instead, once the
insured commences litigation, insurers
should not hesitate to utilize MCR 2.311
to obtain an additional IME for trial-
related purposes.

Conclusion

There is no doubt that the amended
version of § 3151 is now facing challenges
in the courtroom. Because § 3151
and § 2169 include parallel language,
medical-malpractice case law serves as an
instructive guide for applying § 3151. It’s
equally important that no-fault attorneys
recognize where the similarities between
those statutes end and the important
implications this has in each context. An
understanding of both statutes will likely
prove critical to successful litigation under
the amended no-fault act.
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21 Woodard, 476 Mich 545, quoting Dorland’s
Illustrated Medical Dictionary (28th ed).
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INTERPRETING THE NEW IME REQUIREMENTS

22 American Board of Medical Specialties, 28 Id.at293-295. 45  McDougall v Schanz, 461 Mich 15; 597
Specialty and Subspecialty Certificates, https:// 29 /4. Nw2d 148 (1999).
www.abms.org/member-boards/specialty- 30 Jd. at 293-295 46 Infull, MCR 2.311 states:
subspecialty-certificates/ (last visited Nov. 19, 31 Id. at 295.296 (A) Order for Examination. When the mental
2020). ’ ’ or physical condition (including the blood

23 American Osteopathic Association, AOABoard 32 Id. at297. group) of a party, or of a person in the custody
Certification, https:/certification.osteopathic. ~ 33 /d. at 296. or under the legal control of a party, is in
org/specialties-and-subspecialties/ (last visited 34 /4. at 297-298, 300-301. controversy, the court in which the action is
Nov. 19, 2020). 35 Id. at 295-297 pending may order the party to submit to a

24 MCL 500.3151(2) (emphasis added). 36 Id. at 296097 physical or mental or blood examination by

-a eI a physician (or other appropriate professional)

25  MCL 500.3151(2)(b) states: rop! !

. : ; . 37 Id. or to produce for examination the person in
During the year immediately preceding the i the party’s custody or legal control. The order
examination, the examining physician must have ~ 3  See id. at 292, 300-301. party Y 8! ¢ :

- . - . may be entered only on motion for good cause
devoted a majority of his or her professional time 39 /d. at 300. ‘ g ‘

. . with notice to the person to be examined and
to either or both of the following: 40 Id. . . .

) ) o ) o to all parties. The order must specify the time,
(i) The active clinical practice of medicine and, 41 /d. at 362. place, manner, conditions, and scope of the
if subd1v1s:0n (a) a]:;lplles, thle active clinical 42 MCL 500.3151(1) (emphasis added). examination and the person or persons by

ractice relevant to the specialty. iti i
practice _ pectally , 43 MCL 500.3151(2)(@) (emphasis added). In full, whom it is to be made, and may provide that
(ii) The instruction of students in an accredited the statute states: “A physician who conducts the attorney for the person to be examined
medical school or in an accredited residency a mental or physical examination under this may be present at the examination.
or c['lmcal 're.se‘zarch program for .phy5|C|€1ns section must be licensed as a physician in this 47 478 Mich 178; 732 NW2d 88 (2007).
and, if subdlv.lsw'n @ applles', the lnstructlo_n state or another state and meet the following 48  /d. at 190-191.
of students is in the specialty. [Emphasis iteri licable[.]”
added ] criteria, as applicablel. 49 Id. at191.

44  See also MCL 500.3153 (providing for
26 Cox v Hartman, 322 Mich App 292, 301; 911 court orders  concemning (': a8 v 50 See2019PA21,22.
Nwz2d 219 (2017). noncompliance  with  MCL ~ 500.3151).
27 295 Mich App 284; 813 NW2d 354 (2012).
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The Op-Ed(ish) Column

By: John Hohmeier, Scarfone & Geen, P.C.

This is a new(ish) and regular column for
the Michigan Defense Quarterly. It's an
open forum, available for opinion pieces,
storytelling, and even entertaining law-related
fiction. Any views and opinions expressed
here are those of the author and do not
necessarily reflect the official policy, view,
opinion, or position of the MDTC.

John Hohmeier joined
Scarfone & Geen, PC. in
2012 to litigate first- and
third-party no-fault cases. He
was both trial and appellate
counsel in Dawoud v State
Farm Mut Auto Ins, where
the Court of Appeals issued a
published opinion further limiting and clarifying the

derivative nature of medical provider’s rights in the
no-fault arena.

Mr. Hohmeier is also a Chair for the Insurance Law
Section of the Michigan Defense Trial Counsel. While
still in school at Thomas M. Cooley Law School,
his commentary on the interaction of emotion and
brain chemistry with a person's ability to recall
veridical memories was published in the Thomas M.
Cooley Law Review.
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The Good Doctor’s Prescription:
We Are All in This Together

Introduction and Caveat

It is worth mentioning that everything in this article was written in May and June of
2020. The article was then temporarily lost in the ether of the chaos that has become
known as 2020. True story, though: me, my wife, and our three-year-old daughter
all tested positive for COVID in November 2020, several months after I wrote this.
The only reason this is worth mentioning is that the body of this “article” remains
completely unchanged, and the sentiment remains unchanged as well. Enjoy, be nice to
each other, and be safe out there.

So Zoom hearings, eh? I am a BIG FAN of Zoom hearings. I am also a big fan of
Hunter S. Thompson, and in these strange and weird times, it seems that it would only
make sense to try and channel the Good Doctor to offer a perhaps dark, but maybe
almost uplifting commentary on the weird and polarizing environment we all find
ourselves in. Rest assured, there are times — and this is one of them — when even being
right feels wrong.!

These are crazy times indeed: even going to the grocery store on a Wednesday can
turn into some strange, Mad Max odyssey when someone at the end of the aisle starts
eyeing up the last pack of toilet paper. Whether you belong to the MAJ, ADTC, or the
MDTC, a Democrat or a Republican, a boy or a girl or black or white or anything in
between...the first part of 2020 has been, for the most part... “different.”

Of course, there are an infinite number of words to use other than “different” to
describe the first part of your 2020, but 2020 doesn’t feel like years past, does it?
Something is different, or maybe everything is different now. The way we shop, the way
we work, the way we eat, the way we interact with each other, even the way we feel.
Sometimes, you can strike sparks anywhere just by whispering the right thing to the
wrong person or the wrong thing to anyone...

Maybe it meant something. Maybe not, in the long run...but no explanation, no
mix of words or music or memories can touch that sense of knowing that you
were there and alive in that corner of time in the world...whatever it meant...

There was madness in any direction, at any hour...You could strike sparks
anywhere. There was a fantastic universal sense that whatever we were doing
was right, that we were winning. . .

And that, I think, was the handle—that sense of inevitable victory over the
forces of Old and Evil. Not in any mean or military sense; we didn't need that.
Our energy would simply prevail. There was no point in fighting—on our side
or theirs. We had all the momentum; we were riding the crest of a high and
beautiful wave. . ..
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THE OP-ED(ISH) COLUMN

So now, less than five years later,
you can go up on a steep hill in Las
Vegas and look West, and with the
right kind of eyes you can almost
see the high watermark — that
place where the wave finally broke
and rolled back...?

The opinions on the meaning of this
passage from Fear and Loathing in Las
Vegas are well documented, and anyone
can guess what HST was talking about
when he penned it,but nobody can dispute
that he had his handle on things...a rare
confidence that you were right in what
you believed ... even if others did not.
Well ... the wave is rolling back here again.
Maybe, the wave has rolled back ... and we
can see the high watermark of civility: the
place we used to be ...

COVID, social distancing, lockdowns,
eating in cars, masks, unacceptable
brutality, protests, and riots, you are
probably pretty confident that you
don't even have confidence any more...
our world is changing. Our world has
changed. But that doesn’t mean that we
have to change who we were before this,
does it? That doesn’t mean that we have to
isolate each other and forget that we are
all here and now ... and we will probably
be here tomorrow too.

Honestly, is there no common ground
anymore? Just because you disagree with
someone doesn’t mean that either of you
is right or wrong. And just because you
passionately believe in your ideas doesn't
mean you are right either. There is room
in every civilized society for disagreement,
but necessarily there is also room for
understanding, which necessarily means
there is also room for compassion.

Sometimes, people get so convinced
of their ideas and goals that they forget
other people have ideas and goals too,
and chances are their ideas and goals will
conflict with yours. Sometimes people get
so convinced of their ideas that they think

Vol. 37 No. 3 ¢ 2021

everyone else is wrong, and they will do
anything to achieve their own goals ...
like a bull elk in the rut.’ Then there is
no conversation any more anyways ... only
two people talking at each other without
ears.

Even though we may say the words
or tell each other that we are all in this
together, do we actually believe that?

We are all alone, born alone, die
alone, and — in spite of True
Romance magazines — we shall
all someday look back on our
lives and see that, in spite of
our company, we were alone the
whole way. I do not say lonely —
at least, not all the time — but
essentially, and finally, alone. This
is what makes your self-respect so
important, and I don’t see how you
can respect yourself if you must
look in the hearts and minds of
others for your happiness.”

Now, can this also be true? Either way,
if you are still reading this, you probably
already know that this is going nowhere
in a hurry, so I'll try to wrap it up. “Myths
and legends die hard in America.” Or,
so they say. But our day-to-day lives and
struggles — for the most part — don't hinge
on what celebrities think may be right and
wrong or who happens to be the mayor,
the governor, or even the president.

Our lives are impacted most by the
people we interact with every day ...
“people getting ready and people giving
up, the sound of hope and the sound of
hanging on, and behind them all, the
quiet, deadly ticking of a thousand hungry
clocks ...” Now, while it is universally
reasonable to recommend and encourage
everyone to give each the benefit of the
doubt these days, going to trial with a
lawyer who thinks your entire lifestyle is a
crime-in-progress is not a happy prospect
either.” Being reasonable is a standard
anybody can agree with, so be reasonable.

Anyways, we are all in this together:
help yourself ... lol, but also help your
family, help your business, help your
friends, help a stranger, help anyone you
have the power to help ... and remember
that there are people out there who you
probably don’t want to help because you
disagree with their entire existence ...
but just because you disagree with them,
doesn’t mean you can't give them some
space and try to understand them. We are
all in this together. This won't hurt.®

Endnotes
1 Generation of Swine: Tales of Shame and
Degradation in the ‘80’s (1988).

There are times, however, and this is one of
them, when even being right feels wrong.
What do you say, for instance, about a
generation that has been taught that rain
is poison and sex is death? If making love
might be fatal and if a cool spring breeze
on any summer afternoon can turn a crystal
blue lake into a puddle of black poison
right in front of your eyes...It's a strange
world. [modified].

2 Fear and Loathing in Las Vegas (1972).

3 Fear and Loathing on the Campaign Trail
(1972).
A career politician finally smelling the White
House is not much different from a bull elk
in the rut. He will stop at nothing, trashing
anything that gets in his way; and anything
that he can’t handle personally he will hire
out -- or, failing that, make a deal.

4 The Proud Highway: Saga of a Desperate
Southern Gentleman, 1955-1967 (1998).

5  The Great Shark Hunt (1979). “Myths and
legends die hard in America. We love them for
the extra dimension they provide the illusion
of near-infinite possibility to erase the narrow
confines of most men’s reality.”

6  The Rum Diary (1999).

7 Songs of the Doomed (1991).

HST’s suicide note was titled “Football Season

is Over.”

No More Games. No More Bombs. No
More Walking. No More Fun. No More
Swimming. 67. That is 17 years past 50. 17
more than | needed or wanted. Boring. | am
always bitchy. No Fun - for anybody. 67.
You are getting Greedy. Act your old age.
Relax — This won’t hurt.

o
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Appellate Practice Report

By: Phillip J. DeRosier, Dickinson Wright PLLC, and Trent B. Collier, Collins Einhorn Farrell P.C.
pderosier@dickinsonwright.com; trent.collier@ceflawyers.com

Phillip J. DeRosier is a
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of Dickinson Wright PLLC,
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Supreme Court Justice Robert P. Young, Jr. He
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Appellate Practice Section. He can be reached at
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Trent Collier is a member of
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Collins Einhorn Farrell P.C.,
in Southfield. His practice
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the appellate level. His e-mail
address is Trent.Collier@ CEFLawyers.com.
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When is a Bankruptcy Order “Final”
for Appellate Purposes?

A party’s appellate rights often depend on whether the order at issue is a final order.
In most contexts, there’s an appeal of right from a final order but not from a non-final
(or interlocutory) order. These appeals often have different deadlines, too. So confusing
a final order with an interlocutory order (or vice versa) may have adverse consequences
for a client. It’s important to get this one right.

In typical litigation, determining whether an order is final means deciding whether
a court has resolved all claims against all parties. But a bankruptcy case involves
many parties and many discrete issues—reorganization or liquidation, automatic-stay
issues, refinancing, litigation of pre-existing claims, and “an aggregation of individual
controversies,” as one leading authority puts it.' In this context, deciding whether an
order is final isn’t as easy as making a list of outstanding claims and checking them off.
(And because everything is more complicated in bankruptcy law, Congress created a
category of non-final orders that are appealable as if they were final orders—namely,
orders that increase or deduce the debtor’s exclusive period for filing a Chapter 11 plan.
See 28 USC § 158(a)(2)).

'The current test for finality in the bankruptcy context comes from the United States
Supreme Court’s opinion in Bu/llard v Blue Hills Back (2015),? which the Court applied
again in Ritzen Group, Inc v Jackson Masonry, LLC (2020).* Both cases begin with 28
USC §158, a statute in which Congress authorized district courts to hear appeals from
“final judgments, orders, and decrees” “in cases and proceedings referred to bankruptcy
judges under section 157” of title 28.* This statute’s reference to cases and proceedings
indicated to the Supreme Court that Congress intended to allow direct appeals from
discrete “proceedings” within a bankruptcy case. So how can one tell whether an order
resolves a discrete “proceeding” within a bankruptcy case?

In Bullard, the question was whether an order denying confirmation of a proposed
Chapter 13 plan was final for appellate purposes. To answer that question, the
Court considered whether plan confirmation was a distinct “proceeding” within the
bankruptcy.® It had little difficulty concluding that it was: “The relevant proceeding
is the process of attempting to arrive at an approved plan that would allow the
bankruptcy to move forward.” The Court concluded that an order approving a plan
would end that “proceeding.” But an order denying confirmation—with leave to file a
new proposed plan—does not end the proceeding.” “IThe parties’ rights and obligations
remain unsettled,” the Court wrote. “The possibility of discharge lives on. ‘Final’ does
not describe this state of affairs.”®

The Court found further textual support in 28 USC §157, which lists proceedings
within a bankruptcy court’s “core”jurisdiction. Among these core proceedings, Congress
listed the “confirmation of plans.” For the Supreme Court, that listing indicates that
plan confirmation is a discrete proceeding and that the bankruptcy court in Bullard
had not yet resolved it finally. Although the debtor and the Solicitor General offered a
parade of horribles that could arise from failing to treat denial of confirmation as a final
order, the Supreme Court wasn't convinced. If an order denying confirmation deserved
an immediate appeal, the Court said, the aggrieved party can file an application for
leave.

The Supreme Court returned to this test in Rizzen. The test, Ritzen explained, is
whether an order “definitively dispose[s] of discrete disputes within the overarching
bankruptcy case.”? The particular question in Rifzen was whether an order denying
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relief from the automatic stay was final.
The creditor at issue tried to seek relief
through the claim-allowance process after
losing a lift-stay motion. Then, well after
the time for filing a separate appeal on the
lift-stay motion, the creditor filed a claim
of appeal challenging the lift-stay ruling
and the bankruptcy court’s resolution
of his claim."" If the order denying the
creditor’s lift-stay motion was final, then
the creditor’s appeal of that order was too
late.

The Court held that the “proceeding”
under 28 USC § 158 was “the stay-relief
adjudication.” The Court found support
in 28 USC § 158’ list of core proceedings,
which includes “motions to terminate,
annul, or modify the automatic stay[.]”*
Moreover, a motion seeking relief from
the automatic stay “initiates a discrete
procedural sequence, including notice and
a hearing, and the creditor’s qualification
for relief turns on the statutory standard,
i.e., ‘cause’ or the presence of specified
conditions.”™* Although the Supreme
Court reaffirmed Bullards statement
that a “proceeding” should not include
“disputes over minor details about how
a bankruptcy case will unfold,” it didn’t
view stay relief as a minor matter.

'The test applied in Bu/lard and Ritzen
works well enough when a matter is
defined as “core” under 28 USC § 158.
But it can be tricky for matters that
Congress didn’t include in its list of
core proceedings. The safest approach,
as always, is to assume that the earliest

deadline applies.

Submitting Supplemental
Authority

As there can often be a delay of several
months between the time that briefs are
filed and oral argument is held, there
are times when a party may want to
supplement the authorities in its brief
with a decision that came out after
briefing was completed. The Michigan
Supreme Court, Court of Appeals, and
Sixth Circuit all have specific procedures
for doing just that.

Michigan Supreme Court and
Court of Appeals

Submitting supplemental authority
in the Michigan Supreme Court and
Court of Appeals is governed by MCR
7.212(F)." The rule explains that without
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leave of court, a party may submit
a ‘“one-page communication” titled
“supplemental authority,” subject to
certain conditions. First, it must be for the
purpose of “call[ing] the court’s attention
to new authority released after the party
filed its brief.”'® Second, a supplemental
authority “may not raise new issues.”!’
Third, it “may only discuss how the
new authority applies to the case, and
may not repeat arguments or authorities
contained in the party’s brief.”!® Finally,
a supplemental authority “may not cite
unpublished opinions.”"

As further explained in the Court
of Appeals’ Internal Operating
Procedures (IOPs):

Such a filing may only cite and
discuss new published authority
released subsequent to the date
the party filed its last brief or
supplemental  authority. New
issues may not be raised in a
supplemental authority. The body
of the supplemental authority
cannot exceed one page. The
caption may be on a preceding page
and the signature block alone may
be on a subsequent page. But the
text of the supplemental authority
cannot exceed one page.*

Should a party seek to exceed the
one-page limit or cite newly-discovered
authority that was released before the party
filed its brief, then a motion is required:

Unless accompanied by a motion,
a supplemental authority will be
returned if it (1) fails to comply
with the requirement that it not
exceed one page, (2) cites other
than new published authority.*!

Finally, the IOPs provide one last word
of caution. A supplemental authority
must include 4/ new authorities that
the party wishes to raise. In other words,
multiple supplemental authorities are
not permitted unless “a party files a
supplemental authority after the filing
of the brief, and then another new
case is released after filing of the first
supplemental authority.” In that case,
“the subsequent supplemental authority
will be accepted.”

Note that neither MCR 7.212(F)
nor the IOP specifically provide for a

response to a supplemental authority

filing. Doing so, however, is simply a
matter of the opposing party filing its
own “supplemental authority” addressing
the new case.

Sixth Circuit

Supplemental authority filings in the
Sixth Circuit are governed by FR Civ P
28(j). The rule provides that a party may
“promptly advise the circuit court clerk
by letter” of any “pertinent and significant
authorities [that] come to a party’s
attention after the party’s brief has been
filed—or after oral argument but before
decision.” Although the rule does not
expressly restrict a party to citing decisions
issued after the party’s brief has been filed,
it would be wise to use caution in citing
decisions that were simply overlooked.
The letter must “state the reasons for the
supplemental citations, referring either to
the page of the brief or to a point argued
orally.” Thus, it should go without saying
that a Rule 28(j) letter may not be used
to raise new issues. Finally, the “body of
the letter must not exceed 350 words.” A
party wishing to respond to a Rule 28(j)
letter must do so “promptly” in a letter
that it is “similarly limited.”

Endnotes

1 1 Collier on Bankruptcy 95.08[1][b], p. 5-42
(16th ed. 2014), quoted in Bullard v Blue Hills
Bank, 575 US 496 (2015).

Bullard v Blue Hills Bank, 575 US 496 (2015).

Ritzen Group, Inc v Jackson Masonry, LLC 140
S Ct 582 (2020).

4 28 USC 58(a) (emphasis added).

5 Bullard, 575 US at 1692.

6 Id. at 1692.

7 Id. at 1693.

8 Id

9 Id. at 1693, quoting 28 USC 157(b)(2)(L).
10 Ritzen, 140 S Ct at 586.

11 Id. at 588.

12 Id. at 589.

13 Id. at 590, quoting 28 USC 157(B)(2)(G).
14  Ritzen, 140 S Ct at 589.

15 MCR 7.312(l), which governs supplemental
authority in the Supreme Court, provides that
a party may file “a supplemental authority in
conformity with MCR 7.212(F).”

16 MCR 7.212(F).
17 MCR 7.212(F)(1).
18  MCR 7.212(F)(2).
19  MCR 7.212(F)(3).
20 IOP 7.212(F)-1 (emphasis in original).
21 Id.

22 Id. (emphasis in original).

23 [d.
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Legal Malpractice Update

By: Michael J. Sullivan and David C. Anderson, Collins Einhorn Farrell, P.C.!
michael.sullivan@ceflawyers.com; david.anderson@ceflawyers.com
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Engagement Agreement Weakens
Defenses to Legal-Malpractice Action

Jones v Lawyer-Defendant, unpublished per curiam opinion of the Court of
Appeals, issued December 22, 2020 (Docket No. 348378), 2020 WL 7636610.

Facts and Procedural History:

The plaintiff/client retained the defendants/attorneys to represent her in a divorce
action. She alleged that she specifically requested that the defendants file a motion to
change venue to another county. The engagement agreement stated that the plaintiff
retained the defendants for a “divorce/motion to dismiss matter.” The attorneys never
followed through with the motion but continued to represent the client through trial.
Just before judgment was entered, the defendants withdrew. The plaintiff filed this
lawsuit more than two years later. Her complaint alleged legal malpractice, breach of
contract, and a series of negligent and intentional-conduct claims.

The defendants moved for summary disposition, arguing that the plaintiff’s claims
were barred under the two-year statute of limitations for legal-malpractice claims. The
trial court granted the motion, and the plaintift appealed.

Holding:

The Court of Appeals agreed that the plaintiff’s legal-malpractice claims were
untimely under the two-year statute of limitations. However, the court held that
her breach-of-contract claim was independent of her legal-malpractice claim. A
malpractice claim is based on an attorney’s failure to exercise the requisite standard
of care or skill, whereas a contract claim is based on an attorney’s failure to perform
a “special agreement.” As such, a plaintiff may maintain a breach-of-contract action
stemming from an attorney-client relationship where the plaintiff alleges a breach of a
“special agreement” to perform a specific act.

Applying this rule to the facts, the Court of Appeals reasoned that the plaintiff’s
breach-of-contract claim rested, in part, on her allegation that she retained the
defendants, in part, to bring a motion to dismiss the action from one county and
transfer it to another. This allegation was supported by the engagement agreement,
which specifically recognized that the plaintiff requested that the defendants represent
her “with respect to a divorce/Motion to Dismiss matter.” The court also explained
that after the defendants promised to seek a change of venue, they failed to do so, yet
misrepresented that they sought or were in the process of seeking a change of venue.
These facts established a “special agreement” separate from the defendants’ duty to
represent the plaintiff competently. And the breach of these claims was separate from
the plaintift’s malpractice claim.

So, while the two-year limitations period barred the plaintift’s legal-malpractice
claim, the six-year statute of limitations governed her breach-of-contract claims. The
court, therefore, reversed the dismissal of the breach-of-contract claim. It remanded
for further proceedings concerning the remaining negligent and intentional-conduct
claims to determine the extent to which the plaintiff could establish a cause of action
distinct from her malpractice claim.

Dissent:
JudgeJansen dissented on the breach-of-contractissue. She believed that the plaintiff’s

objective to have the case transferred to another county did “not constitute a warranty
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that the objective would be achieved”
or that the defendants guaranteed that
result. In other words, there was no

insufficient to establish causes of action
distinct from her legal-malpractice claim.

Endnotes
The authors would like to thank Fawzeih
Daher for her significant contribution to this

1

special agreement. She further stated Practice Note: e
that the other contractual duties allegedly Making a specific promise in your

breached were only to render legal services  engagement agreement could open up the

under an ordinary standard of care. As scope of potential liability in the event

such, she concluded that the plaintiff that you face a lawsuit arising out of your

could not maintain a separate breach-of- legal representation. Carefully consider

contract claim. And the other negligent the language you use to define the scope

and intentional conduct alleged were of representation.
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MDTC Legislative Report
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As I finish this final report of 2020 on December 18, the Electoral College’s vote
has made Joe Biden’s status as President-Elect official, and the lame-duck session of
Michigan’s 100® Legislature is drawing to a close. With no circumstances creating
any sense of urgency, this year’s lame-duck session has been uneventful, even to the
extent of being dubbed a “lame” lame duck — nothing at all like the highly-charged
and controversial lame-duck session of 2018, when the Republicans were scrambling
to complete their legislative agenda before Governor Snyder’s departure. Regrettably,
there has been little cooperation across the aisle in this election year, but there does
seem to be bipartisan agreement that we will all be glad to see 2020 in the rearview
mirror.

Except for Mr. Biden’s victory at the top of the ticket, not much has been changed
by this year’s election. Governor Whitmer and the currently-serving state Senators will
remain in office for the next two years at least, and the Republicans will maintain their
control of the Michigan House of Representatives by the same comfortable margin
that they have enjoyed in the current session, with Representative Jason Wentworth
taking the helm as its new Speaker. But as the new year begins, the politicians of both
parties will have some new questions to consider. The Republicans may want to ask
themselves why Mr. Trump was not re-elected and how their party can redefine itself
and move forward in the days ahead. The Democrats will need to think about why Mr.
Biden didn’t have longer coattails to sweep more of their members into office. And
they should all ponder how they might do a better job of appealing to the moderates
like myself, who have felt so badly neglected for so long. Our votes will again be up for
grabs in two years. Who will win them? We shall see.

Public Acts of 2020

As of this writing, there are 249 Public Acts of 2020 — 99 more than when I last
reported in September. The most significant of these have addressed a variety of issues
related to the Covid-19 pandemic, most notably, new protections for employees and
provisions limiting the liability of employers and health care providers. They include:

2020 PA 236 — House Bill 6030 (Albert — R), which has created a new “Covid-19
Response and Reopening Liability Assurance Act” establishing broad-reaching
limitations of tort liability applicable to suits for damages based upon exposure or
potential exposure to the COVID-19 virus. The new act applies retroactively to claims
and causes of action accruing after March 1, 2020. It specifies that an individual or
entity that has acted in compliance with all federal, state, and local statutes, rules,
regulations, executive orders, and agency orders related to COVID-19 that had not
been denied legal effect at the time of the conduct or risk alleged to have caused the
harm is immune from liability for a COVID-19 claim.

"The act broadly defines “COVID-19 claim” as “a tort claim or tort cause of action for
damages, losses, indemnification, contribution, or other relief arising out of, based on, or
in any way related to the exposure or potential exposure to COVID-19, or to conduct
intended to reduce transmission of COVID-19.”To ensure the inclusion of any and all
claims related to actual or potential exposure to the virus, the definition of “COVID-19
claim” includes “a tort claim made by or on behalf of an individual who has been
exposed or potentially exposed to COVID-19, or any representative, spouse, parent,
child, member of the same household, or other relatives of the individual, for injury,
including mental or emotional injury, death or loss to person, risk of disease, or other
injury, costs of medical monitoring or surveillance, or other loss allegedly caused by the
individual’s exposure or potential exposure to COVID-19.” But lest anyone forget that
the newly-established immunity is for tort liability only, the definition of “COVID-19
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claim” also specifies that these claims do
not include administrative proceedings
or civil actions brought by a state or
local government prosecutor or agency
to enforce state statutes and regulations,
executive orders, or state agency orders

applicable to COVID-19.”

Although the new act’s immunity from
liability is conditioned upon compliance
with applicable statutes, rules, regulations,
and administrative orders, it provides
that the immunity will not be lost by “an
isolated, de minimis deviation from strict
compliance unrelated to the plaintift’s
injuries.” This legislation took effect on
October 22, 2020, and as previously
discussed, its provisions apply retroactively
to claims or causes of action accruing after

March 1, 2020.

2020 PA 237 —House Bill 6031 (Brann
—R) and 2020 PA 239 — House Bill 6101
(Byrd — D) have added two new sections
to the Michigan Occupational Safety
and Health Act, which together provide
additional protection for employers
against liability for an employee’s exposure
to COVID-19. The new section MCL
408.1085 created by PA 237 provides
that, notwithstanding any other provision
of the act, an employer is not liable under
the act for an employee’s exposure to
COVID-19 if the employer was operating
in compliance with all federal, state, and
local statutes, rules, regulations, executive
orders, and agency orders related to
COVID-19 that had not been denied
legal effect at the time of the exposure.
'The new immunity from liability will not
affect any right, remedy, or protection
under the worker’s disability protection
act. The new section MCL 408.1085a
created by PA 239 defines COVID-19
consistent with the definition provided in

PA 236.

Consistent with the new provisions of
PA 236, PA 237 provides that its newly
created immunity from liability will not
be defeated by “an isolated, de minimis
deviation from  strict compliance”
unrelated to the employee’s exposure to
COVID-19. This legislation took effect
on October 22, 2020, and consistent with
PA 236, the immunity created by PA
237 will apply retroactively to exposures
to COVID-19 occurring after March 1,
2020.

2020 PA 238 — House Bill 6032 (Filler
—R) has created a new act that prohibits
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employees from reporting to work under
certain circumstances when exposed to or
infected with COVID-19 and protects
employees against being penalized for
compliance with the new restrictions. The
act provides that an employee who tests
positive for COVID-19 or displays its
principal symptoms shall not report to
work until enumerated conditions that
ensure a safe return have been satisfied.
Similar prohibitions and conditions will
be applied to employees who have had
close contact with a person who has tested
positive for COVID-19 or displayed
its principal symptoms. However, the
restrictions prescribed for those employees
will not apply to health care workers,
first responders, and other enumerated
essential workers. The act’s definitions of
“close contact” and “principal symptoms”
and the conditions imposed for return to
work are consistent with the definitions
provided, and restrictions called for by
the CDC Guidelines and orders of the
Department of Health and Human
Services.

To facilitate compliance with its new
restrictions, PA 238 provides that an
employer cannot discharge, discipline, or
otherwise retaliate against an employee
who complies with its requirements to
stay at home, opposes a violation of the
act, or reports health violations related
to COVID-19. An employee aggrieved
by a violation of the act may bring a civil
action for injunctive relief and/or money
damages in the circuit court for the county
where the employer is located or has its
principal place of business. If the plaintiff
prevails, the court will be required to
award damages of not less than $5,000.

2020 PA 240 - House Bill 6159
(Hauck — R), which has created a new
“Pandemic Health Care Immunity Act”
providing additional protection for
health care providers and facilities against
claims related to their participation in
the state’s response to the pandemic.
'This new act took effect on October 22,
2020, and applies retroactively, but its
terms limit its application to response
activity between March 29, 2020, and
July 14, 2020. The operative language
provides that, “A health care provider or
health care facility that provides health
care services in support of the state’s
response to the COVID-19 pandemic is

not liable for an injury, including death,

sustained by an individual by reason of
those services, regardless of how, under
what circumstances, or by what cause
those injuries are sustained, unless it
is established that the provision of the
services constituted willful misconduct,
gross negligence, intentional and willful
criminal misconduct, or intentional
infliction of harm by the health care
provider or health care facility.”

To avoid potential confusion, our
members should note that a House
Substitute  for Senate Bill 1185
(VanderWall — R), a more recently
introduced Senate counterpart for House
Bill 6159, proposes to repeal PA 240
and replace it with a new “Pandemic
Response Health Care Immunity Act.”
If signed into law, this new act will be
virtually identical to PA 240, with only
a few differences. The name of the new
act would be only slightly different; the
definition of “health care facility”would be
expanded to include a facility operating as
a “care and recovery center” as defined in
the new act, and a psychiatric hospital, as
defined in the Mental Health Code. Most
importantly, the provisions of the new act
would apply to response activity occurring
between October 29, 2020 and February
14, 2021, in addition to the activity
occurring between March 29, 2020 and
July 14, 2020 previously covered under
the terms of PA 240. The Bill Substitute
was passed by the House and transmitted
to the Senate for its concurrence on
December 17*. It was passed by the
Senate and enrolled for presentation to
the Governor on December 18,

A Fond Farewell

I began writing the Legislative
Report for the Quarterly in September
of the year 2000, at the end of the last
millennium. Now, as the second decade
of the new century is coming to its end,
I have reluctantly decided that the time
has come for me to step aside and let
someone new take over where I've left
off when the 101* Legislature convenes
in January. It’s a bittersweet moment,
to be sure. Observing and reporting on
legislative matters from my vantage point
across the street from the state Capitol
has been fascinating and a great deal of
fun. Having that opportunity has been a
great honor and privilege, and for that, I
will be forever grateful.
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Last year, in Vol. 37 No. 1, this report focused on the effects of COVID-19 and
various governments’ responses to it on the world of insurance coverage. In particular,
we looked at several business interruption claims relating to the pandemic that were
then in litigation. In the intervening months, several of those suits — including at least
two in Michigan — have ripened into definitive trial court holdings.

Turek Enterprises, Inc v State Farm Mut Auto Ins Co, __F Supp 3d __ (ED Mich,
2020) (Docket No. 20-11655)

Inthis case,a chiropractic officelocated in Alcona County, Michigan, had its operations
suspended for approximately two months due to COVD-19-related Executive Orders
and sought business interruption coverage from State Farm. The policyholder did
not allege that the virus was present on the covered premises but asserted that it lost
income when it suspended operations in compliance with the Executive Orders. The
policy provided first-party property and business interruption coverage for accidental
direct physical loss to covered property and contained an exclusion for “any loss which
would not have occurred in the absence of ...[v]irus, bacteria or other microorganisms
that induces or is capable of inducing physical distress, illness, or disease.” Turek, __ F
Supp 3d at __; slip op at 15.

State Farm denied coverage based on the lack of “direct physical loss.” State Farm
also invoked the virus exclusion. The district court, Hon. Thomas Ludington, ruled that
the undefined term “direct physical loss” was unambiguous, required tangible damage,
and did not encompass loss of use of property. I. at __; slip op at 14. In support of this
conclusion, Judge Ludington cited Universal Image Prods, Inc v Fed Ins Co, 475 F Appx
569, 572 (CA 6, 2012). In Universal, the plaintiff brought action against its insurer,
alleging that it suffered a “direct physical loss or damage to” property after it was forced
to vacate its building for mold remediation. Id. The district court found that “direct
physical loss or damage” required “tangible damage” and entered summary judgment
for the defendants. Id. at 571. The Sixth Circuit affirmed, noting that “[the plaintiff]
did not experience any form of ‘tangible damage’ to its insured property” and that its
losses were not “physical losses, but economic losses.” Id. at 573.

Additionally, the district court in Zurek rejected the policyholder’s assertion that
it sustained tangible loss because of alleged deterioration during the months that its
business was suspended, including the expiration of medication and depreciation of
assets. “Rather than the loss of use being the ‘direct physical loss,” the ‘direct physical
loss’ is now the passive depreciation caused by the loss of use.” Turek, __ F Supp 3d
at __; slip op at 14. “Plaintiff offers no authority to support the theory that passive
depreciation counts as a ‘direct physical loss to Covered Property,’and such a conclusory
allegation fails to state a claim....” Id.

The district court further held that even if the policyholder had alleged direct
physical loss, coverage would still be precluded by a virus exclusion. In so ruling, Judge
Ludington rejected the policyholder’s contention that the government orders, rather
than the virus, were the proximate cause of the alleged losses: “Plaintift’s position
essentially disregards the Anti-Concurrent Causation Clause, which extends the Virus
Exclusion to all losses where a virus is part of the causal chain.” Turek, __ F Supp 3d
at __; slip op at 16. Moreover, actual viral contamination was not required for the
exclusion to apply, as the exclusionary language applies to any “[v]irus, bacteria or
other microorganism that induces or is capable of inducing physical distress, illness, or
disease.” Id. at __; slip op at 16-17.
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Judge Ludington’s application of the
“Virus or Bacteria” exclusion could be
instructive in many cases because this is
a widely used Insurance Services Office
(“ISO”) form. This form was specifically
crafted to address both the direct and
indirect economic consequences flowing
from the outbreak of contagious diseases
like COVID-19. White & Breen,
The Impact of the Global COVID-19
Pandemic on the Insurance Industry, 62
No. 4 DRI For Def. 22, 31 (April 2020).
“Significantly, when ISO submitted the
exclusion to state regulators ... its circular
LI-CF-2006-175 expressly identified
SARS — the virus from which COVID-19
mutated — as a type of virus that the
exclusion is designed to address.” Id.
(emphasis in original). “The ISO circular
stated: [e]xamples of viral and bacterial
contaminants are rotavirus, SARS,
influenza (such as avian flu), legionella,
and anthrax. The universe of disease-
causing organisms is always in evolution.”
Id. See also Biser, et al., COVID-19:
Construction  Contracts and Potential
Claims Under Business Interruption, Civil
Authority, and Other Insurance Policies and
Endorsements, Practical Law Practice Note
w-025-0046 (Westlaw 2020), noting that
such exclusions were “written in response
to the 2003 worldwide spread of SARS
(see ISO Form CP0140 (0706)....”
“These exclusions began appearing in Bl
policies to avoid coverage for something

like COVID-19.” Id.

Gawvrilides Mgmt Co v Michigan Ins Co,
opinion of the Ingham County Circuit
Court, issued July 1, 2020 (Docket No.
20-258-CB-C30)

One of the trial court decisions cited by
the district court in Turek was Gavrilides,
the Hon. Joyce Draganchuk
also ruled that there was no business
interruption coverage, based on the lack
of any direct physical loss, as well as the
“Virus or Bacteria” exclusion.

where

In this case, Gavrilides Management
Co, LLC (“Gavrilides”) operated two
Michigan restaurants, “The Bistro” in
Williamston and “The Soup Spoon Cafe”
in Lansing. These restaurants were limited
to carry-out services only, due to various
COVID-19-related Executive Orders
issued by the Michigan Governor, starting
on or around March 23, 2020. Gavrilides
“closed The Bistro in Williamston on
March 23, 2020, because ... Plaintiffs
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could not sustainably operate the business”
under the terms of the Executive Orders.
Gavrilides continued to operate “The Soup
Spoon Cafe” as “take-out only,” but its
revenue allegedly “dropped precipitously.”
Like TZurek, Gavrilides’ complaint did
not suggest that the virus was ever
present, or suspected of being present,
on the insured’s premises. Indeed, the
Complaint seemed to expressly say that
the alleged business interruption losses
were due to the government’s mitigation
efforts and not the virus itself. Michigan
Insurance Company (“MIC”) denied the
claims, noting that the policy does not
afford business interruption coverage in
the absence of “direct physical loss of or
damage to property.” MIC also denied
the claims based on the aforementioned
“Virus or Bacteria” exclusion.

The insureds claimed that they had
suffered “direct physical loss” to the
restaurants because the Executive Orders
prevented customers from dining-in.Judge
Draganchuk dismissed that argument as
“simply nonsense” and agreed with MIC
that the phrase “accidental direct loss of
or damage to property” required “some
physical alteration to or physical damage
or tangible damage to the integrity of the
building.” An appeal is pending, Docket
No. 354418. This author’s firm defended
MIC in the trial court and represents it
on appeal.

Diesel Barbershop, LLC, et al. v State
Farm Lloyds, __F Supp 3d __ (WD Tex,
2020) (Docket No. 20-461)

Here, the insureds operated a
barbershop businesses that was deemed
non-exempt and non-essential under
Texas’ COVID-19-related emergency
orders, such that insureds lost use of their
properties. The district court granted the
insurer’s motion to dismiss, finding that
the policy language explicitly required
“an accidental, direct physical loss to the
property in question.” Diese/ Barbershop,
_ F Supp 3d at _; slip op at 12.
While “some courts have found physical
loss even without tangible destruction
to the covered property,” this district
court found “the line of cases requiring
tangible injury to property” to be “more
persuasive” to COVID-19 business
interruption claims, while “the other cases
are distinguishable.” IZ. at __; slip op at
12-13. “For instance, ...

COVID-19

does not produce a noxious odor that

makes a business uninhabitable.” IZ. at
__; slip op at 14. The “loss needs to have
been a distinct, demonstrable physical
alteration of the property.” Id. (citation
omitted). “The requirement that the loss
be ‘physical,’ given the ordinary definition
of that term is widely held to exclude
alleged losses that are intangible or
incorporeal, and, thereby, to preclude any
claim against the property insurer when
the insured merely suffers a detrimental
economic impact unaccompanied by a
distinct, demonstrable, physical alteration
of the property.” Id. (citation omitted).
The Diesel Barbershop opinion also cited
10A Couch, Insurance, 3d, § 148.46 for
the proposition that “direct physical loss”
requires “a distinct, demonstrable, physical
alteration of the property.”

The district court in Diese/ Barbershop
went on to consider the above-referenced
“Virus or Bacteria” exclusion and found
that the exclusion would unambiguously
foreclose coverage even if there had
been a direct physical loss. Diese/
Barbershop, __ F Supp 3d at __; slip op
at 16. The district court was able to read
the exclusion “objectively and without
creating difficult causation determination
where none otherwise exist.” Id. (citation
omitted). “...COVID-19 is in fact the
reason for the Orders being issued and
the underlying cause of Plaintiffs’ alleged
losses.” Id. at __; slip op at 17. “While the
Orders technically forced the Properties
to close to protect public health, the
Orders only came about sequentially as a
result of the COVID-19 virus spreading
rapidly throughout the community.” Id.
“Thus, it was the presence of COVID-19
in Bexar County and in Texas that was
the primary root cause of Plaintiffs’
businesses temporarily closing.” Id.

Finally, the district court in Diese/
Barbershop found that civil authority
coverage did not apply. “Plaintiffs’recovery
remains barred due to the unambiguous
nature of the events that occurred, causing
the Virus Exclusion to apply such that
Plaintiffs fail to allege a legally cognizable
‘Covered Cause of Loss.” Id. at __; slip
op at 18. “[Clivil authority coverage is
intended to apply to situations where
access to an insured’s property is prevented
or prohibited by an order of civil authority
issued as a direct result of physical damage
to other premises in the proximity of the
insured’s property.” Id. (citation omitted).
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See also Kelaher, Connell & Conner, PC v
Auto-Owners Ins Co, 440 F Supp 3d 520,
529-530 (D SC, 2020) (“without a nexus
between the issuance of the civil authority
order and the damage to an adjacent
property, there is no coverage”).

Infinity Exhibits, Inc v Certain
Underwriters at Lloyds, __F Supp3d __
(MD Fla, 2020) (Docket No. 20-1605)

The insured in this case designed
and fabricated trade show displays. The
insured began to lose income on or about
March 2, 2020, due to canceled trade
shows. About a month later, an order
enacted by Florida’s Governor mandated
the closure of non-essential businesses,
including the trade shows that the insured
serviced. After its insurer denied its claim
for business interruption coverage, it filed
this suit. The complaint did not include
any allegations that the insured was
precluded from accessing its property as a
result of COVID-19 or any of the related
government orders or social distancing
requirements. Infinity Exhibits, __ F Supp
3d at __;slip op at 5. The complaint, even
after an amendment, did not describe
how the insured’s property, or any other
property, experienced “direct physical loss
or damage.” Id. 'This proved to be fatal to
the suit.

The district court cited both the
Michigan decisions (Gavrilides and
Turek) as well as trial court decisions from
several other jurisdictions to illustrate what
appears to be a national trend in denying
coverage for such claims, Infinity Exhibits,
__ F Supp 3d at __; slip op at 8-10:

Plaintiff is not the first insured to
seek coverage due to COVID-19
government shutdown orders
under a policy that limits coverage
to losses caused by direct physical
loss or damage to the property.
Courts across the country have
held that such coverage does not
exist where, as here, policyholders
fail to plead facts showing
physical property damage. For
example, in Turek ... the plaintiff
chiropractor sought coverage for
loss of income due to government
orders that restricted plaintiff’s
ordinary use of its property. The
court dismissed the action with
prejudice, holding that the plaintiff
had failed to demonstrate tangible
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damage to covered property, as
“plainly” required by the policy
term “direct physical loss.”

In 10E, LLC <. Travelers
Indemnity Co. of Connecticut, No.
2:20-cv-04418-SVW-AS, 2020
WL 5359653 (C.D. Cal. Sept.
2, 2020), the plaintiff sought
coverage for income lost as a
result of government shutdown
orders that prevented the ordinary
and intended use of a property.
The court dismissed the action,
holding that the plaintiffs “cannot
recover by attempting to artfully
plead impairment to economically
valuable use of property as
physical loss or damage,” and
noting that impaired use or value
cannot substitute for physical loss
or damage. Id. at *5.

In Malube, LLC v. Greenwich
Insurance Co., No. 1:20-cv-22615-
KMW, 2020 WL 5051581 (S.D.
Fla. Aug. 26, 2020), the plaintiff
sought coverage for lost income
due to government orders that
restricted the plaintiff’s ability to
use its property as intended. The
Magistrate Judge’s Report and
Recommendation concluded that
the action should be dismissed
because the policy required direct
physical loss or property damage,
and plaintiff had alleged: “merely
... economic losses — not anything
tangible, actual, or physical.” Id. at
*8; see also Mudpie, Inc. v. Travelers
Cas. Ins. Co. of America, C.A. No.
4:20-cv-03213-JST, __ F Supp 3d
_ ;2020 WL 5525171 (N.D. Cal.
Sept. 14, 2020) (granting insurer’s
motion to dismiss); Pappy’s Barber
Shops, Inc., et al. v. Farmers Group,
Inc., et al., C.A. No. 3:20-cv-907-
CAB-BLM, 2020 WL 5500221
(S.D.Cal.Sept.11,2020) (granting
insurer’s motion to dismiss); Diese/
Barbershop ... (granting insurers’
motion to dismiss); Soc. Life
Magazine, Inc. v. Sentinel Ins.
Co., C.A. No. 20-cv-3311-VEC
(S.D.N.Y. May 14,2020) (denying
insured’s motion for preliminary
injunction seeking coverage); Zhe
Inns by the Sea v. Cal. Mut. Ins.
Co., C.A. No. 20-cv-001274 (Cal.
Super. Ct. Aug. 6,2020) (granting

insurer’s demurrer); Roses 1,
LLC v. Erie Ins. Exch., C.A. No.
2020-CA-002424-B, 2020 WL
4589206 (D.C. Super. Ct. Aug. 6,
2020) (granting insurer’s summary
judgment motion); Gawrilides ...
(granting insurer’s motion for
“summary  disposition”  which
under Michigan law was on a
motion to dismiss standard).

The district court in Infinity Exhibits
noted that it was “sympathetic to Plaintift
and all insureds that experienced economic
losses associated with COVID-19....7
Infinity Exhibits, __ F Supp 3d at __;
slip op at 10. However, “there is simply
no coverage under the policies if they
require ‘direct physical loss of or damage’
to property.” Id “Here, there is no
business income coverage and no civil
authority coverage because the Amended
Complaint fails to allege facts describing
how the Property suffered any actual
physical loss or damage.” Id. 'The Infinity
Exhibits opinion does not mention a virus
exclusion.

Uncork and Create, LLC v Cincinnati
Ins Co, __F Supp3d_ (SD W Va, 2020)
(Docket No. 20-401); 2020 WL 6436948

Like Infinity Exhibits, here, the
district court also expressed sympathy
for “the situation facing the Plaintiff
and other businesses,” but held that “the
unambiguous terms of the Policy do not
provide coverage for solely economic
losses  unaccompanied by  physical
property damage.” Uncork and Create, __
F Supp 3d at __;slip op at 10. While some
of the cases discussed above turned on the
absence of any allegation that COVID-19
was on the premises, this opinion noted
that “even when present, COVID-19
does not threaten the inanimate
structures covered by property insurance
policies, and its presence on surfaces can
be eliminated with disinfectant.” Id. at __;
slip op at 9. “Thus, even actual presence of
the virus would not be sufficient to trigger
coverage for physical damage or physical
loss to the property.” Id.

Here, the insured held art and cooking
classes in Barboursville and Charleston,
West Virginia. The company had to shut
down due to government closure orders in
March and allegedly suffered significant
business loss. The insured closed its
Barboursville studio permanently in
late April 2020, although its Charleston
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studio reopened in June 2020. What
makes this case different is that — apart
from the now-familiar “no direct physical
loss” argument — the insurer in Uncork and
Create also invoked a pollution exclusion.
While the district court did not address
the exclusion (having found no covered
loss), it presents an interesting argument
for insurers when their policy does not
contain a virus exclusion. Case law from
outside of Michigan suggests that a virus
can be a “pollutant” within the meaning
of a similar exclusion. See Nowva Cas Co
v Waserstein, 424 F Supp 2d 1325, 1336
(SD Fla, 2006) (finding that “living
organisms,”  “microbial  populations,”
and “microbial contaminants” fit the
ordinary meaning of “pollutants”). And
under Michigan law, the definition of
a “pollutant” has not been limited to
human-made substances; a naturally
occurring “irritant or contaminant” can
be a “pollutant.” See Housing Enterprise
Ins Co v Hope Park Homes Ltd, 446 F
Supp 3d 229 (ED Mich, 2020) (finding
that carbon monoxide was a pollutant).
See also McGuirk Sand & Gravel, Inc v
Meridian Mut Ins Co, 220 Mich App 347,
356-357; 559 NW2d 93 (1996). So the
argument may succeed under Michigan
law.  However, a recent Minnesota
decision discussed below suggests that
a pollution exclusion will not extend to
COVID-19 business interruption claims,
at least when the policy also contains a
virus exclusion.

Seifert v IMT Ins Co, __F Supp 3d __
(D Minn, 2020) (Docket No. 20-1102)

Here, the insured operated a hair
salon in Albert Lea, Minnesota, and a
barbershop in St. Paul, Minnesota. On
March 13, 2020, Minnesota’s Governor
declared an emergency in response to the
spread of COVID-19 and issued several
Emergency Executive Orders, one of
which mandated the closure of salons and
barbershops. As a result of the Orders,
the insureds had to suspend all business
operations. The insured then made a claim
with their insurer for lost business income.
The insurer denied the claim based on the
lack of a direct physical loss, and multiple
exclusions. The insured sued, and the
district court granted the insurer’s motion
to dismiss, finding that the insured did
not “plausibly allege any direct physical
loss or damage to the properties....”

Seifert, __ F Supp 3d at __; slip op at 2.
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“[Tlhe Orders are alleged to be the sole
cause of his losses, but governmental
action prohibiting the use of property,
by itself, is not enough.” Id. at __; slip op
at 9. “Civil Authority” coverage was also
unavailable for this reason; this coverage is
only triggered “when a Covered Cause of
Loss causes damage to another’s property,
and a civil authority then prohibits access
to the insured property.” Id. “Thus, a direct
physical loss of or damage to property is
again required to trigger coverage.” Id.

The district court further held that the
insured did not “plausibly demonstrate
that the virus or bacteria exclusion would
not preclude coverage....” Id. at __;slip op
at 2. “However, recognizing “that the law
concerning business interruption coverage
linked to the COVID-19 pandemic is
very much in development,” the district
court allowed the insureds to amend the
complaint. Id. at __;slipopat11n 7.

In addition to what appears to have been
a standard “Virus or Bacteria” exclusion,
the insurer in Seifers also asserted a
pollution exclusion and “Ordinance or
Law” exclusion. Noting that “exclusions
are to be construed narrowly and strictly
against the insurer,” the district court
rejected the insurer’s “attempt to place
the coronavirus in the same category of
pollutants as ‘smoke, vapor, soot, fumes,
acids, alkalis, chemicals, and waste’....”
Id. at __; slip op at 10 n 6. “Additionally,
while the Ordinance or Law Exclusion
might be applicable, IMT offers nothing
to demonstrate whether the Emergency
Executive Order specifically closing
barbershops and hair salons had the force
of law.” Id.

Other pro-insurer decisions that
were recent as of this editorial deadline,
but contained reasoning that is mainly
repetitive of what is discussed above,
include:

Border Chicken, LLC v Nationwide
Mutual Ins Co, __F Supp 3d __ (D Az,
2020) (Docket No. 20-00785)

Here, the insured owned 14 fried
chicken and pizza franchises in Arizona,
and sought “Civil Authority” coverage
from  Nationwide after  Arizona’s
Governor issued Covid-19 mitigation
orders that shut down indoor dining. The
district court held that the claim failed
because Nationwide’s policy contained
a standard “Virus or Bacteria” exclusion.

Border Chicken, __ F Supp 3d at __; slip
op at 10. The district court rejected the
insured’s arguments regarding ambiguity
and “regulatory estoppel.”™ Id. at __; slip
op at 9-10.

Goodwill Industries v Philadelphia
Indemnity Ins Co, __F Supp 3d_ (WD
Okla, 2020) (Docket No. 20-511)

Citing Turek and other decisions, this
district court found that the insured
had failed to plead a direct physical loss
and, “[e]lven if the Court applied an
expansive definition of direct physical
loss, as Goodwill requests, its claim is
still subject to dismissal because the
Virus Endorsement expressly excludes
coverage.” Goodwill Industries, __ F Supp
3dat __;slip op at 8.

Handel v Allstate Ins Co, __F Supp 3d
__(ED Pa, 2020) (Docket No. 20-3198)

“[P]laintiff’s property remained
inhabitable and usable, albeit in limited
ways. Plaintiff has failed to plead plausible
facts that COVID-19 caused damage or
loss in any physical way to the property
so as to trigger coverage....” Handel, __F
Supp 3d at __; slip op at 8-9. “Plaintift’s
claim for coverage pursuant to the civil
authority provision of the policy also
fails” for similar reasons. IZ. at __; slip op
at 9. And “[e]ven if plaintiff had pleaded
sufficient facts for physical damage or
loss as a result of COVID-19, plaintift’s
claims are still excluded by the virus
exclusion provision.” Id. at __; slip op at
10.

Real Hospitality, LLC v Travelers
Casualty Ins Co, __ F Supp 3d __ (SD
Miss, 2020) (Docket No. 20-00087)

“...Plaintiff fails to plausibly allege
that it suffered a ‘direct physical loss of
or damage to’ its property ... [and] even
if Plaintiff was able to show it suffered
such loss or damage, coverage would be
precluded under the virus exemption to
the Policy.” Real Hospitality, __F Supp 3d
at __; slip op at 8.

Vizza Wash v Nationwide Mut Ins
Co, __ F Supp 3d __ (WD Tex, 2020)
(Docket No. 20-00680)

“...Plaintiff’s allegations make clear
that its claimed losses stemmed — at least
indirectly — from the ongoing Covid-19
virus pandemic, and the Policy’s Virus
Exclusion  unambiguously  excludes
coverage for damages that ‘indirectly’
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arise from ‘[a]ny virus . . . that induces or
is capable of inducing physical distress,
illness or disease’ irrespective of whether
‘any other cause or event that contributes
concurrently or in any sequence to the
loss.” Vizza Wash, __ F Supp 3d at __;
slip op at 15.

Henrys Louisiana Grill v Allied Ins Co,
__FSupp3d__ (ND Ga,2020) (Docket
No. 20-2939)

“[Tlhe contract language issue here
is not ambiguous, and because the
Governor’s Executive Order did not
create a ‘direct physical loss of’ the
Plaintiffs’ dining rooms, the Business
Income provision does not apply....”

Henrys Louisiana Grill, __ F Supp 3d

at __; slip op at 6. For similar reasons,
“Plaintiffs cannot claim coverage under
the Civil Authority provision.” Id.

Wilson v Hartford Casualty Co, __ F
Supp 3d __ (ED Pa, 2020) (Case No. 20-
3384)

“[Aln unambiguous virus exclusion
bars coverage here” and “[e]ven assuming
that the governmental closure orders are a
separate cause of loss, the virus exclusion
would still bar coverage because of the
anti-concurrent causation clause in the
F Supp 3d at

virus exclusion.” Wilson, __

__;slip op at 21-22.

Endnote
1 A “regulatory estoppel” argument, in this
context, is based on the idea that insurers

RECORD

secured state insurance commissioners’
approval for the “Virus or Bacteria” exclusion
under false pretenses. Regulatory estoppel has
not been recognized in any reported Michigan
decision. The argument is unlikely to gain
traction in Michigan because the Michigan
Supreme court has held that estoppel “will
not be applied to broaden the coverage of a
policy to protect the insured against risks that
were not included in the policy or that were
expressly excluded from the policy.” Kirschner
v Process Design Assocs, Inc, 459 Mich 587,
594; 592 NW2d 707 (1999). The argument
has not been particularly successful outside
of Michigan either. See Sher v Allstate Ins
Co, 947 F Supp 2d 370, 389 (SD NY, 2013)
(“The theory of regulatory estoppel ... has
received almost universal disapproval. It has
been consistently rejected by federal and state
authorities across the country.”).
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Amicus Report

By: Anita Comorski

Anita Comorski a principal in
the Appellate Practice Group
at Tanoury, Nauts, McKinney
& Garbarino, PLL.C,
prepared this report before
her passing in December
2020. With over fifteen years
of appellate experience, Ms.

Comorski handled numerous appellate matters,
obtaining favorable results for her clients in
both the state and federal appellate courts. Ms.
Comorski was a talented attorney, a recipient of
the MDTC’s Volunteer of the Year Award, and chair
of the MDTC’s Amicus Committee. The MDTC, its
members, and many others will miss Ms. Comorski’s
tireless dedication.
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The Supreme Court, in its upcoming term will be addressing the interpretation of
the statutory notice of intent requirements in a medical-malpractice case. Specifically,
the Supreme Court granted oral argument on the plaintift’s application for leave to
appeal in Marquardt v Umashankar to address whether the plaintift provided proper
notice to the defendant physician.! Michigan Defense Trial Counsel has been invited
to file an amicus curiae brief in this case.

In an action alleging medical malpractice, the prospective plaintiff is required by
statute, MCL 600.2912b, to provide pre-suit notice of intent (NOI) to each defendant
to be named in the complaint. The plaintiff must then wait for the applicable notice
period before filing a complaint. As the Supreme Court previously held, “a medical
malpractice plaintiff must provide every defendant a timely NOI in order to toll the
limitations period applicable to the recipient of the NOL.” Driver v Naini, 490 Mich
239,251; 802 NW2d 311 (2011) (emphasis in original). If a plaintiff fails to provide a
notice of intent to a defendant, the statute of limitations cannot be tolled during the
notice period, nor is the limitations period tolled when the complaint is filed.

In the Marquardt case, as set forth in the Court of Appeals’ opinion, the plaintiff
provided a notice of intent addressed only to the risk manager at the facility where the
at-issue care was provided — University of Michigan Health System. The notice was not
addressed to or sent to the prospective defendant physician whose care was at-issue, Dr.
Umashankar, although the plaintiff stated in the body of the notice that the plaintiff
intended to file suit against Dr. Umashankar.

While the plaintift’s notice of intent was found to have been timely sent, the Court of
Appeals held that the plaintiff failed to provide the notice of intent to Dr. Umashankar
specifically since it was not directed to him. Lacking tolling by the notice of intent, the
complaint against Dr. Umashankar was not timely filed. Thus, the Court of Appeals

affirmed summary disposition in favor of the defendant Dr. Umashankar.

In granting oral argument on the plaintiff’s application for leave to appeal, the
Supreme Court will consider whether the Court of Appeals properly interpreted the
statutory notice of intent requirements, directing the parties to brief the issue of whether
the plaintiff “failed to give Dr. Umashankar notice as required by MCL 600.2912b, by
way of notice mailed on July 20, 2009, on the ground that the notice was not addressed
or directed to him.”

Briefing is currently in progress in Marguardt. It is anticipated that MDTC’s amicus
brief will be filed within the next few months.

This update is only intended to summarize the complex issues addressed in the
amicus briefs filed on behalf of the MDTC. The MDTC does maintain an amicus
brief bank on its website accessible to its members. For a more thorough understanding
of the issues addressed in these cases, members are encouraged to visit the brief bank to
review the complete briefs filed on behalf of this organization.

Endnotes
1 Supreme Court Docket Nos. 160772.
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Supreme Court Update

By: Stephanie Romeo, Clark Hill PLC
sromeo@clarkhill.com

Stephanie V. Romeo is an
associate attorney in the Labor
and Employment practice
group in Clark Hill PLC’s
Detroit office. She focuses
her practice on representing
and advising management on
a wide variety of labor and

employment law matters, including claims involving
discrimination, harassment, retaliation, family/
medical leave, and disability accommodation.
Stephanie also participates in conducting sensitive
workplace investigations dealing with complex
employment issues. She can be reached at
sromeo@clarkhill.com or at (313) 309-4279.
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In October 2020, the Supreme Court issued one of the most highly anticipated
opinions of the year with its first opinion relating to the COVID-19 pandemic.
The opinion addressed the scope of the Governor’s emergency powers under the
Emergency Management Act (‘EMA”) and Emergency Powers of the Government
Act (‘EPGA”). The narrow majority held that the Governor lacked authority to declare
a state of emergency or state of disaster under the EMA after April 30, 2020, and that
the EPGA violated the Michigan Constitution. However, Chief Justice McCormack
noted in her minority opinion that the majority “needlessly insert[ed] the Court into
what has become an emotionally charged political dispute.” Such a contentious case
reminds attorneys to consider both the text and spirit of the law when representing
their clients and to also think critically about their advocacy’s societal implications.
In re Certified Questions From United States Dist Court, W Dist of Michigan, S Div, ___
NW2d __ ;2020 WL 5877599 (Mich. Oct. 2, 2020) (Docket No. 161492)

Facts: Beginning in March 2020, Michigan Governor Gretchen Whitmer issued
a series of Executive Orders in response to the COVID-19 pandemic. On March
10, 2020, the Governor issued EO 2020-04, which declared a “state of emergency”
in Michigan under the Emergency Powers of the Governor Act (“EPGA”) and the
Emergency Management Act (‘EMA”). On April 1, 2020, the Governor issued
EO 2020-33, which declared a “state of emergency” under the EPGA and “state
of emergency” and “state of disaster” under the EMA. She then requested that the
Legislature extend the state-of-emergency and state-of-disaster declarations by 70
days. In response, the Legislature extended the state of emergency and state of disaster
only through April 30, 2020. Thus, on April 30, 2020, the Governor terminated the
state of emergency and disaster under the EMA. However, immediately after that, she
issued two new executive orders, which indicated that a state of emergency remained
declared under the EPGA and that she redeclared the state of emergency and state of
disaster under the EMA.

In the underlying case, the plaintiffs include healthcare providers and a patient who
was scheduled to undergo a knee-replacement surgery in March. Plaintiffs specifically
objected to the Governor’s EO 2020-17 issued in March, which prohibited healthcare
providers from performing nonessential procedures. Plaintiffs brought their case in
federal district court against the Governor, Michigan Attorney General, and the
Michigan Department of Health and Human Services Director. Although EO 2020-
17 had been rescinded since the filing of Plaintiffs’ lawsuit, the district court held that
the case was not moot because subsequent executive orders had continued to impose
restrictions on healthcare providers. The federal court certified the following questions
to the Michigan Supreme Court: 1) Whether, under the EPGA or EMA, Governor
Whitmer had the authority after April 30,2020, to issue or renew any executive orders
related to the COVID-19 Pandemic; and, 2) Whether the EPGA and/or EMA
violates the Separation of Powers and/or the Non-Delegation Clauses of the Michigan
Constitution.

Ruling: In an opinion joined by four justices, the majority held that the Governor did
not have authority after April 30,2020, to issue or renew any executive orders related to
the COVID-19 Pandemic under the EMA and that the EPGA violated the Michigan
Constitution because it delegated to the executive branch the legislative powers of state
government indefinitely. Concerning the EMA, the majority held that the Governor
possessed the authority to declare a state of emergency or disaster once but did not have
the authority to redeclare the same state of emergency or disaster after the Legislature
declined to authorize an extension. With respect to the EPGA, the majority held
the EPGA’s language delegating broad powers to the Governor to enter orders “to
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protect life and property or to bring the
emergency situation within the affected
area under control” until a “declaration by
the governor that the emergency no longer
exists” granted the Governor the ability
to exercise her emergency powers for an
indefinite duration. The majority noted
that that the only standards governing
the Governor’s emergency powers under
the EPGA were the words “reasonable”
and “necessary,” which did not provide
genuine, meaningful guidance to the
Governor.

While the minority concurred in the
majority’s opinion to the extent that it
concluded that the certified questions
posed by the district court should be
answered and that the Governor’s orders
issued after April 30,2020, were not valid
under the EMA, it dissented from the
majority’s ruling striking down the EPGA
as unconstitutional. The minority stated
that the majority was wrong in claiming
that the EPGA had no genuine standards
to guide the Governors discretion or
to subject the Governor to “checks and

balances.” These genuine standards
included that the Governor’s actions must
be “reasonable and necessary,” they must
“protect life and property” or “bring the
emergency situation ... under control”and
that these actions may be taken only at a
time of “public emergency” or “reasonable
apprehension of immediate danger” when
“public safety is imperiled.” Moreover, the
minority noted that the Legislature could
repeal the EPGA if it saw fit or amend the
law to alter its standards or limit its scope.
Michigan citizens could also initiate
petitions to repeal or amend the EPGA
and can hold the Governor accountable by
voting in the next gubernatorial election.
Accordingly, the minority found that the
delegation of powers to the executive, as
outlined in the EPGA, did not violate the
nondelegation doctrine and was therefore
constitutional.

Practice Pointer: This offers
valuable guidance beyond the mere
analysis and discussion of various legal
principles. As this case continues to spark

great debate among Michiganders, it

case

encourages attorneys to consider the text
of the law and the spirit and intention
behind the law when representing their
clients. While the 4-member majority
found that the EPGA provided no
meaningful guidance regarding the scope
of the Governor’s powers, the minority
found that there were a variety of checks
on the Governor’s power. Such differing
opinions emphasize the various types of
analyses that may be guiding a court’s
decision. The opinion also encourages
attorneys to consider the broader
implications of their advocacy. Here,
the Court’s ruling invalidated all of the
Governor’s Executive Orders issued after
April 30,2020, and pegged the EPGA as
unconstitutional. While the plaintiffs, in
this case, may have intended this outcome,
such a broad-sweeping holding reminds
attorneys to carefully consider the lasting
impact of their representation.

“Ihe views expressed are those of the author
and not necessarily of Clark Hill PLC.”
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Municipal Law Report

By: Matthew J. Zalewski, Rosati Schultz Joppich & Amtsbuechler, PC

mzalewski@rsjalaw.com

Matthew Zalewski is an As-
sociate at Rosati, Schultz, Jop-
pich, and Amstbuechler, PC,
where he specializes in munic-
ipal law. He concentrates his
practice primarily in land use
and zoning, construction, and

constitutional and civil rights
litigation, general municipal law, and appellate prac-
tice. He also provides general counsel services to
municipal clients on a wide range of issues. He
can be reached at mzalewski@rsjalaw.com or at
(248) 489-4100.
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First Amendment Retaliation and Conspiracy: Pro Se Plaintiff’s Allegations
Sufficiently Created an Inference of Conspiracy to Violate Free Speech Rights.

Rudd v City of Norton Shores, 977 F3d 503 (CA 6,2020).
Facts:

The Sixth Circuit has recently published two cases that define the parameters for
pleading a First Amendment retaliation claim. The first, Rudd v City of Norton Shores,
977 ¥3d 503 (CA 6, 2020) was issued on October 6, 2020. Appellant Daniel Rudd
challenged the Western District of Michigan’s grant of defendants’ motions to dismiss
his pro se complaint alleging First Amendment retaliation and conspiracy against the
City of Norton Shores, its mayor, city manager, former and sitting police chief, several
police officers, the city attorney and his law firm, a Michigan State Police Lieutenant,
and the city manager’s wife, her law firm, and two other members of her firm.

‘The facts of this case were intertwined with a custody dispute between Rudd and
his ex-wife. Rudd alleged that his ex-wife abducted their sons with her attorney’s
assistance in 2013. He went to the police and specifically informed them that his sons
might be hidden at his ex-wife’s attorney’s home. He alleged that the city manager
conspired with the then-police chief and officers to not investigate his claims because
his ex-wife’s attorney was married to the city manager and had represented the then-

police chief.

Rudd also alleged that one day he was parked outside of his ex-wife’s attorney’s
house when he encountered the then-police chief, who allegedly told Rudd that
the department would not investigate his claims, and threatened to arrest him for
trespassing.

After the children were recovered, Rudd obtained an order restricting his ex-wife’s
parenting time. He claimed that several city officials then assisted his ex-wife’s attorney
in obtaining evidence to support his ex-wife’s successful effort to obtain a personal
protection order against Rudd, including falsifying police reports and disclosing
information about Rudd obtained from the Law Enforcement Information Network
(LEIN). He also implicated city officials in his ex-wife’s attempt to have Rudd held in
contempt of the protection order.

After a new police chief was installed in 2015, Rudd filed a complaint with the police
department requesting an inquiry into his allegations. He claimed that the police chief
forwarded the complaint to the city manager, his wife, and the former police chief. He
also arranged for the LEIN-related issue to be investigated by a friendly Michigan State
Lieutenant with instructions to “go through the motions” of an investigation. After that,
though Rudd alleged that the protection order had expired and been removed from the
LEIN system, he claimed that his ex-wife’s attorney and her firm attempted to enforce
the protection order against him and that she sent an e-mail in which she referred to
his past complaints. He claimed that when he brought this e-mail to the police chief’s
attention, the police chief sent it to his ex-wife’s attorney. He further claimed that the
department re-entered the protection order into LEIN without a court order after he
sought records about his complaints through the Freedom of Information Act.

Rudd’s ex-wife’s firm then filed a contempt motion against him. He alleged that
he sought to have the LEIN record corrected but claimed that the police ignored his
request. He claimed that the city attorney then issued a letter at the mayor’s request
asking him to cease-and-desist making comments about the city manager. Rudd also
alleged that the defendant members of his ex-wife’s firm threatened him with jail
time if he continued making complaints and records requests and offered to drop the
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contempt motion if he would withdraw
his complaints against the city.

Rudd sued in February 2018,
alleging First Amendment retaliation,
conspiracy, and state tort claims against
all defendants. Defendants successfully
moved to dismiss on grounds including
that the complaint did not sufficiently
plead an adverse retaliatory action against
any defendant. The Sixth Circuit reversed
as to all defendants except the mayor.

Ruling:

The Sixth  Circuit  emphasized
throughout that, even though Rudd’s
claims may all prove to be meritless, it
must accept the pled facts as true. Further,
while one defendant could not be held
liable for another defendant’s actions on
First Amendment retaliation grounds
alone, a plaintiff can pursue his claims
against all defendants (including private
actors) for which he plausibly alleged a

conspiracy.'

Regarding the retaliation claim, the
court rejected defendants’ argument that
an adverse action was not pled. It noted
that the action need only be “capable” of
deterring a person from exercising free
speech rights such as filing complaints
with the city.? The court found that, if true,
Rudd’s allegations regarding the police
department’s refusal to investigate his
abduction claim, the former police chief’s
“detention” of Rudd, the entry of the
protection order into the LEIN database
after it expired, and his ex-wife’s attorney’s
firm’s protection order-related actions and
threat to put him in jail all could have a
“chilling effect” on his speech.’ It further
held that sufficient temporal connections
and references to his activity existed
in the defendants’ alleged actions to
plausibly plead the causation element of
a retaliation claim.* The court rejected the
defendants’ argument that the complaint
only alleged non-actionable “inaction” by
the police and concluded that its defense
that the protection order was still effective
in 2015 was a fact question.’

While the court seemed to acknowledge
that Rudd’s defendant-specific First
Amendment-related ~ allegations  had
their limits, it found that the conspiracy
allegations sufficed at the pleading stage
to offset any alleged defects.® Defendants
argued that the complaint merely alleged
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parallel actions by independent actors
rather than a conspiratorial agreement.
Still, the court held that express agreement
or collaboration of the actors need not be
alleged and that a conspiratorial purpose
and agreement can be inferred from facts
that “suggest” an agreement.” The court
concluded that Rudd had pled sufficient
facts to infer a purpose and agreement
against all defendants except the mayor,
who Rudd only claimed had asked
the city attorney to write him a letter.
The court also noted that none of the
individual defendants argued qualified
immunity, and the corporate defendants
did not argue against the sufficiency of
the complaint’s allegations for imposing
liability upon them.® The court, therefore,
reversed the district court on all matters
except the claims against the mayor and
the state claims against the State Police
Lieutenant (which Rudd’s appeal did not
address).

Practice Note:

Though the court did not expressly
address whether its review was more
lenient based on Rudd’s pro se status,
its opinion shows the lengths to which
the court appears willing to go to find
a plausible claim from the complaint’s
allegations as a whole even if the
claims appear conclusory or seem to
be lacking against specific defendants.
Special attention should be given to
multi-defendant complaints that join
constitutional claims with a conspiracy
claim. Where available, alternative
defenses such as qualified immunity
should be considered if a court shows
such deference to the complaint.

First Amendment Retaliation and
Sexual Harassment: Threat Insufficient
to Sustain Federal Claim; Court Lacked
Supplemental Jurisdiction over State

Claim.

Kubala v Smith, 984 F3d 1132 (CA 6,
2021).

Facts:

‘The Court reached a decidedly different
outcome in a First Amendment retaliation
case in its decision in Kubala v Smith, 984
F3d 1132 (CA 6,2021),issued on October
9, 2020. Appellant Kenneth Kubala
appealed the Northern District of Ohio’s
dismissal of his complaint that alleged

a federal First Amendment retaliation
claim and state sexual harassment claim.

Kubala was an employee of the
Trumbull County Engineer’s office from
October 2011 until his resignation in May
2018. He had been a “fiduciary employee”
outside of the civil service system. Kubala
alleged that the county engineer engaged
in a multi-year pattern of comments and
actions inquiring whether Kubala was gay
and bullying him based on the county
engineer’s belief that Kubala was gay.
When Kubala complained to the human
resources director, he alleged that he was
told that nothing could be done.

During his employment, Kubala also
ran for a political office against the county
engineer’s wife. Kubala claimed that,
in response to this and his attendance
at other political functions, he was
threatened to have his job reclassified to
be within the civil service system, which
would prohibit Kubala from running
for political office and engaging in local
political activities. He based this claim on
three allegations: 1) the county engineer
told him not to attend political functions
of two officials; 2) the county engineer
smacked him on the back and told him
that he would be thinking about Kubala
in the voting booth when he was voting
for a candidate that Kubala did not favor,
and 3) the county engineer’s attorney
asked him if he wanted to change his job
status to “classified” to be “protected.”

Kubala resigned in March 2018,
stating he was doing so because of “an
unhealthy work environment.” He then
sued in state court, but the defendant
county and county engineer removed to
federal court. The district court granted
summary judgment to both defendants
and dismissed both claims with prejudice.
The Sixth Circuit affirmed in part and

reversed in part.

Ruling:

On the First Amendment retaliation
claim, the court recited the standard
requiring a plaintiff to show 1)
engagement in constitutionally protected
speech or conduct; 2) an adverse action
that would deter a person of ordinary
firmness from engaging in that conduct;
and 3) causation. While the court agreed
that Kubala’s political activities were
protected conduct, it concluded that
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Kubala failed to make a prima facie case
of retaliation on the adverse action and
causation elements. It found that the
complaint only alleged threatened action.
While threats can be actionable if capable
of deterring protected activity, Kubala’s
allegations did not meet this threshold.
It held that neither the county engineer’s
request for Kubala not to attend political
functions, nor his comments about his
thoughts at the voting booth involved
retaliation or threats.” Moreover, it
found that a reasonable juror could not
conclude that the single instance of
the county engineer’s attorney asking
Kubala if he wanted his job reclassified
would deter a reasonable person from
engaging in political activity since the
attorney did not have the power to carry
out the threat.” The court concluded
that Kubala’s inference that the alleged
acts were retaliation for his running
against the county engineer’s wife for
office was “ambiguous” and required the
court to “draw too many inferences.”"! It
also showed deference to the attorney’s
representation that reclassifying Kubala
would protect him. The court likewise
tound that Kubala’s resignation was based
on his sexual harassment allegations, not
fear of retaliation.
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However, the court found that the
district court lacked jurisdiction over
the state sexual harassment claim. It
observed that the two claims arose under
a distinct law and did not relate to a
common nucleus of operative facts, as no
harassment was alleged to have occurred
during the alleged First Amendment
violations."” Even though this claim had
been dismissed on summary judgment
and efliciency favored hearing both
claims, the court deferred to its charge
not to hear cases over which it has no
power."” It observed that the question of
supplemental jurisdiction “remains open
throughout the litigation” and can even
be reached after a jury trial."* The court,
therefore, vacated the district court’s
dismissal of the state claim with prejudice
and remanded it to the district court with
an order that it be dismissed without
prejudice for lack of subject matter
jurisdiction.’

Practice Note:

While at first glance, the court’s
rejection of the inferences invited by
Kubala’s retaliation theory seems to be in
tension with its treatment of the claims
in Rudd, the key distinction appears to be
that this case was decided on summary

CONSTRUCTION EXPERT

judgment. More importantly, this case
reveals the careful calculations that
need to be made when removing a case
or deciding to challenge supplemental
jurisdiction. Even where a defendant
may welcome the federal court hearing
a state claim, a court’s erroneous exercise
of jurisdiction could lead to the entire
claim being litigated only to be dismissed
without prejudice, creating the risk that it
will be re-litigated in state court. Attention
should be paid to the commonality in law
and facts when evaluating a decision to
litigate state claims in federal court.

Endnotes
1 Rudd v City of Norton Shores, 977 F3d 503,
513 (CA 6, 2020).

Id., at 514.
Id., at 515.
Id., at 515-516.
Id., at 516-517.
Id., at 517.
Id., at 520.
Id., at 530.

Kubala v Smith, 984 F3d 1132, 1140 (CA 6,
2021).

10 Id., at 1141.
11 Id.
12 Id., at 1138.
13 Id.
14 Id., at 1137.
15 Id., at 1142.
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theories of OSHA and MIOSHA claims. Member of numerous
building code and standard authorities, including but not
limited to IBC [BOCA, UBC] NFPA, IAEI, NAHB, etc. A
licensed builder with many years of tradesman, subcontractor,
general contractor (hands-on) experience and construction

expertise. Never disqualified in court.

ronaldtyson@mac.com
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Court Rules Report

By: Sandra Lake, Hall Matson PLC
slake@hallmatson.law

Sandra Lake is a 1998 graduate
of Thomas M. Cooley Law
School. She is Of Counsel
at Hall Matson, PLC in East
Lansing, specializing  in
appellate practice, medical

malpractice defense, insurance
coverage, and general liability
defense. She is also the Vice President of the Ingham
County Bar Association and previously served as
Chair of its Litigation Section. She may be reached
atslake@hallmatson.law.
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PROPOSED AMENDMENTS
2020-19 — Requirement that audio and video trial exhibits be transcribed
Rule affected: MCR 2.302
Issued: November 18, 2020
Comment Period: March 1,2021
Public hearing: Not set

The proposed amendment would require transcripts of audio and video recordings
intended to be introduced as an exhibit at trial to be transcribed.

2020-20 — Process of service on limited liability companies

Rule affected: MCR 2.105
Issued: November 18, 2020
Comment Period: March 1, 2021
Public hearing: Not set

'The proposed amendment establishes a procedure for service of process on limited
liability companies.

ADOPTED AMENDMENTS
2002-37 — Amendment of e-filing rules

Rule affected: Numerous
Issued: October 28,2020
Effective: January 1,2021

"This amendment makes numerous procedural changes to the rules relating to e-filing
requirements. In addition, however, MCR 2.603(A)(1) allows the court clerk to enter a
default against a party that has failed to plead or otherwise defend the case even in the
absence of a request for default. MCR 3.101(C) requires the use of SCAO approved

forms in seeking garnishment after judgment.

2017-28 — Protection of personal identifying information submitted to courts

Rule affected: MCR 1.109 and MCR 8.119
Issued: May 22,2019
Effective: January 1,2021

These amendments define what constitutes personal identifying information, when
such information is prohibited from being filed with the court, and the process
regarding redaction of personal identifying information.

2019-26 — Amendment to Supreme Court oral argument time limitation

Rule affected: MCR 7.314
Issued: September 23, 2020
Effective: January 1, 2021

'This amendment eliminates the oral argument time period (30 minutes per side) and
instead provides for an amount of time established by the Court in the order granting
leave to appeal.
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2019-29 — Amendments to appellate
rules regarding appendix

Rule affected: MCR 7.212 and MCR
7.312

Issued: September 23,2020

Effective: January 1, 2021

'This amendment allows practitioners
to produce an appendix for all appellate
purposes by making the appendix rule
consistent between the Court of Appeals
and Supreme Court.

: -ﬂlﬂmilj

2019-31 - Amendment to allow

vexatious litigator sanctions

Rule affected: MCR 7.216
Issued: September 23, 2020
Effective: January 1,2021

This amendment enables the Court of
Appeals to impose filing restrictions on a
vexatious litigator, similar to the Supreme

Court’s rule (MCR 7.316), either by court

initiative or motion of a party.

TRAVEL LIKE AN EXPLORER.
STAY LIKE A LOCAL.

Our team members go out of their way to make each stay memorable and our

neighborhoods easy to discover and appreciate. From must-see, hear, and eat

experiences, to those off-the-beaten-path destinations, you can frust our team

members to provide you with great local recommendations.

hotel
k_‘g}mmcq

AN IHG'HOTEL
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Start your discovery at www.hotelindigo.com/traversecitymi
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Michigan Defense Trial Counsel, Inc.
The Statewide Association of Attorneys Representing the Defense in Civil Litigation

MEMBER-TO-MEMBER SERVICES

Be a part of a forum, exclusively for members, in which you can
make your expertise available to other MDTC members!

1. Who can place a notice?

Because this is a members-only benefit, only MDTC members can
place a notice. Notices must identify an individual who is a member
of MDTC and cannot solely identify a law firm.

2. What does it cost?
Only $75 for a single entry and $200 for four consecutive entries.
3. Format:

The format is reflected in the sample to the right. You will have to

use 11 point Times New Roman font and set your margins to equal

the size of the box.

4. Artwork

Photos are allowed in digital format.

INDEMNITY AND
INSURANCE ISSUES

Author of numerous articles on
indemnity and coverage issues and
chapter in ICLE book Insurance
Law in Michigan, veteran of many
declaratory judgement actions, is
available to consult on cases
involving complex issues of
insurance and indemnity or to serve
as mediator or facilitator.

MDTC
Info@mdtc.org
PO Box 66
Grand Ledge MI 4887
517-627-3745

Please send notices and any suggestions to Michael Cook, Editor, at info@mdtc.org. Checks should

be made payable to “Michigan Defense Trial Counsel.”

MEMBER-TO-MEMBER SERVICES

__ Yes, we would like to reserve space. ___Single Entry $75

Name:

___Four Consecutive Entries $200

Company Name:

Address:

City/ State /Zip:

Phone: Fax: E-Mail:

_ Tamenclosing acheck. A check will be mailed.

O Visa O Mastercard #

Authorized Signature:

Exp. Date:

Please complete form and mail to: MDTC / PO Box 66 / Grand Ledge, MI 48837 / (517) 627-3745 Fax 517-627-3950




MEMBER NEWS

Work, Life, and All that Matters

Collins Einhorn Farrell PC Announces Attorneys
Pasquali, Hunter, Hicks, Cernak, and Peck as New Partners.

Southfield, Mich., January 5, 2020 — Collins Einhorn Farrell PC
is pleased to announce that attorneys Chelsea E. Pasquali, James
J. Hunter, Jeffrey R. Hicks, Margaret A. Cernak, and Lindsey A.

Peck have been elected partners in the firm.

All five new partners have earned their promotions through their
dedication to the best interests of our clients, and the firm.” said firm
CEO Theresa Asoklis. “We are proud of their accomplishments and

are looking forward to their continuing accomplishments.

Chelsea E. Pasquali is a partner in the

firm’s General Liability, Professional Liability,

and Commercial Litigation practice areas. She also
has extensive experience defending first-party No-

Fault, third party negligence, and premises liability

| cases. Chelsea has represented large corporations,
small businesses, and individuals in breach of

contract and fraud claims.

James J. Hunter is a partner in the
firm’s Professional Liability and Trucking &
Transportation Liability practice groups. He has

substantial experience defending complex claims in

both practice areas. As a member of the Professional
Liability practice group, Jim is dedicated to
protecting the rights and livelihoods of professionals serving the
community. He has successfully defended claims against attorneys,
architects, real estate professionals, and others. Jim also represents
transportation industry clients in state and federal litigation arising out
of serious trucking and personal injury accidents.

Jeffrey R. Hicks is a partner in the
firm’s Commercial Litigation, Professional Liability,

and Trucking and Transportation Liability practice

groups. Jeft’s practice focuses on professional
liability defense. He has vast litigation experience,

including all phases of the litigation process. He
also has experience preparing and successfully arguing motions for
summary disposition and appeals on behalf of clients. In addition to
his current professional liability work, Jeffrey has also handled auto/
negligence liability, complex real property litigation, commercial
litigation, and pharmaceutical liability defense.

Margaret A. Cernak is a partner in the

firm’s Insurance Coverage practice group. She
devotes a significant portion of her practice to
preparing coverage opinions and proposed coverage
position letters, counseling insurance carriers

on complex insurance coverage disputes, and

commencing and defending insurance coverage
actions in both state and federal court. She has practiced in the areas
of commercial, tort, and insurance coverage litigation with firms in
southeastern Michigan.

Lindsey A. Peck is a partner in the

firm’s Appellate and Employment Practices
Liability practice groups. Her eye for detail and
penchant for writing has been the key to her

success in both state and federal appellate courts.
Lindsey has experience in general liability, personal
injury defense, and most notably in municipal law. She has defended
municipal agencies, departments, appointed and elected officials,
officers, and employees against a broad spectrum of claims, including
statutory claims, civil rights claims, tort claims, zoning and land use
claims, employment claims, and contract claims arising out of public
works infrastructure projects and improvements.

About Collins Einhorn Farrell PC

Founded in 1971, Collins Einhorn Farrell PC is a multi-specialty law
firm headquartered in Southfield, Michigan. As one of the leading law
firms in defense litigation, the firm provides expert legal representation
in a wide variety of industries throughout the Midwest. The firm’s
practice areas include professional liability, asbestos/toxic tort, insurance
coverage, appellate, fire and explosion litigation, general and automotive
liability, trucking and transportation liability, medical malpractice,
grievance defense, employment practices liability, and workers
compensation. For more information, visit www.ceflawyers.com or call
248-355-4141.

Member News is a member-to-member exchange of news of work (a good verdict, a promotion, or a move to a new firm), life (a new
member of the family, an engagement, or a death) and all that matters (a ski trip to Colorado, a hole in one, or excellent food at a local
restaurant). Send your member news item to Michael Cook (Michael.Cook@ceflawyers.com).
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Vendor Profile

FORTZ

Shaun Fitzpatrick, Owner and CEO eg G I

Fortz Legal Support, LLC
25 Division Ave S., Suite 325

Grand Rapids, M1 49503

1. Where are you originally from?
I grew up south of Detroit in a city called Riverview. I
started my career in the legal field in 2006 working for
a national court reporting firm. In 2011, my family and
I moved to Las Vegas, NV to pursue a VP position at a
regional litigation support firm. In 2015, we moved back to
Michigan and started Fortz Legal Support, LLC.

2. What was your motivation for your profession?
I love connecting with people and providing timely and
unique solutions! We position ourselves as being the
only one-stop solution for all litigation support needs in
Michigan, including nationwide court reporting, computer
forensics, trial support and process service. This profession
is very fast-paced, and deadlines pop up virtually out of
nowhere. I am proud that clients think of us when they are
faced with tough issues and needs.

3. What is your educational background?
In 2000, I graduated with a dual major in Business and
Communications from Aquinas College in Grand Rapids,
MI.

4. How long have you been with your current company and
what is the nature of your business?
We are celebrating our 5-year anniversary as of December
1*'. We have grown to be one of the top litigation support
firms not only in Michigan but across the country.

5. What are some of the greatest challenges/rewards in your
business?
The greatest challenge and reward recently occurred with
the COVID outbreak. During the pandemic, we had to
significantly change the way we do business. Depositions
were unable to take place in person. We adjusted quickly to
provide the best remote deposition services in the industry.
Our thoughtful approach to handling exhibits during remote
depositions has received national attention. While many
businesses have struggled, we are lucky and fortunate to be
growing.

Vol. 37 No. 3 ¢ 2021

. Describe some of the most significant accomplishments of

your career:
Each year, Inc. Magazine announces its list of the 5000
fastest-growing, privately held companies in the United
States. This year, Fortz Legal Support made the list with an
amazing 87% growth from 2016 to 2019.

. How did you become involved with the MDTC?

The MDTC is a fantastic organization with some of the top
trial lawyers in the state. These are the professionals that
we service in our business, so it was a natural fit for us.
We have partnered with the MDTC to provide education
seminars for its members and we have also sponsored
events.

. What do you feel the MDTC provides to Michigan

lawyers?

MDTC provides a network of resources and information to
help improve their practice; ultimately preparing Michigan
lawyers to better serve the legal needs of our communities.

. What do you feel the greatest benefit has been to you in

becoming involved with the MDTC ?

The referral network has been incredibly beneficial to our
business. Trial attorneys are the ones who can benefit
greatly from our services.

10. Why would you encourage others to become involved

11.

with MDTC?

Involvement with MDTC will allow you to have a
professional network to make sure you are staying up to
date on new rules and policies. Their seminars and trade
shows are informative and provide a great networking
opportunity.

What are some of your hobbies and interests outside of
work?

As a father of three young children, I am heavily involved
in their lives. I have coached our kid’s sports teams for
years including baseball, softball, and basketball. T am

an avid runner. My wife and I also have a passion for real
estate, and we have renovated several homes.
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MDTC Schedule of Events

2021

Friday, May 7
Thursday, May 13
Thursday, June 17
Wednesday, June 23
Friday, August 6
Wednesday, August 25
Friday, September 10
Wednesday, October 27
Thursday, November 4
Friday, November 5

2022
Thursday, March 17
Thursday, June 16 — Friday, June 17

2023

Thursday, June 15 - Friday, June 16

2024

Thursday, June 13 - Friday, 14

i

IMDT

2

o
4,
()

€,
Cerrpnce W ©

Appellate Event — Zoom

Regional Chair Mtg — Zoom

Annual Meeting — Zoom

Young Lawyers Series — Zoom

Virtual Trials #2 — Zoom

Young Lawyers Series — Zoom

Golf Outing — Mystic Creek, Milford, Ml

Young Lawyers Series — Zoom

Board meeting — Sheraton Detroit Novi Hotel, Novi, Ml

Winter Meeting & Conference — Sheraton Detroit Novi Hotel,
Novi, Ml

6" Annual Legal Excellence Awards — The Gem Theatre

Annual Meeting & Conference — Tree Tops - Gaylord

Annual Meeting & Conference — Tree Tops - Gaylord

Annual Meeting & Conference — H Hotel - Midland
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At Superior Investigative Services, we strive to obtain the best possible results for our
customers. In order to assist with your efforts, we are offering specialized pricing for
our various services.

Please Note: For systems set outside of the tri-county area, there will be a $200 set-up
fee. Also, social media investigations that require extensive content download may
incur additional charges.

For more information on pricing and availability, please contact us at (888)-734-7660.

Unmanned 7 day system set tri-county area, followed by an inclusive 8 hour day of
manned surveillance and social media investigation for $3500.00.

www.superiorinvestigative.com

Email: sales@superiorinvestigative.com X
Phone: 888-734-7660 manned surveillance for $2500.00.

Unmanned 5 day system set tri-county area, followed by an inclusive 8 hour day of

Licensed in: MI (3701203235) Unmanned 3 day system set tri-county area with an inclusive social media investiga-
IN (P120700149) OH (2001016662) tion for $1800.00.

PROFESSIONAL PROCESS SERVICE

MICPS is your one-stop provider of fast, accurate process
service. If you are looking to remove the headaches and
shortcomings associated with both large and small process
service firms, look no further. We focus on the needs of
litigators, not serving bulk debt collection matters.

- Statewide Coverage

» Expedited Service

« We Cover Subpoena Fees for You

« Fast Turnaround Times

» Large Staff of Servers Focus on their Geographic Area
« Fill-Time Expeditor Overseeing your Serve
« Skip Trace / Locate Services by Expert Pls
+ Automated Electronic Notification

+ Professional Service Staff

MICHIGAN

CIVIL PROCESS SERVICE

HASSLE FREE PROCESS SERVICE! | 586.203.2868 | www.MiCPS.com
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Published cases make law.

On behalf of my insurance clients, I have won 19 published decisions
in the Michigan Supreme Court, and
39 published opinions in the Michigan Court of Appeals

ACIA v Hill, 431 Mich 449 (1988)

ACIA v NY Life, 440 Mich 126 (1992)

AOPP v ACIA, 472 Mich 91 (2005) Amicus
Armisted v State Farm, 675 F3d 989 (2012)

Bosco v Bauermeister, 456 Mich 279 (1997)
Bourne v Farmers, 449 Mich 193 (1995)

Cameron v ACIA, 476 Mich 55 (2006)

Covenant v State Farm, 500 Mich 191 (2017) Amicus
Cruz v State Farm, 466 Mich 588 (2002)

DAIIE v Gavin, 416 Mich 407 (1982)

DeVillers v ACIA, 473 Mich 562 (2005)

Joseph v ACIA, 491 Mich 200 (2012)

McKenzie v ACIA, 458 Mich 214 (1998)

Muci v State Farm, 478 Mich 178 (2007)

Popma v ACIA, 446 Mich 460 (1994)

Profit v Citizens Ins, 444 Mich 281 (1993) Amicus
Rohlman v Hawkeye, 442 Mich 520 (1993)
Thornton v Allstate, 429 Mich 643 (1986) Amicus
Wills v State Farm, 437 Mich 205 (1991) Amicus
Winter v ACTA, 433 Mich 446 (1989)

ACIA v Methner, 127 Mich App 683 (1983)
Allstate v Jewell, 182 Mich App 611 (1990)
American States v ACIA, 193 Mich App 248 (1991)
American States v Kesten, 221 Mich App 330 (1997)
Bradley v Allstate, 133 Mich App 116 (1984)
Boyd v GMAC, 162 Mich App 446 (1987)
Bronson Methodist v Forshee,

198 Mich App 617 (1993)
DAIIE v Krause, 139 Mich App 335 (1984)
DAIIE v Maurizio, 129 Mich App 168 (1983)
DAIIE v McMillan, 149 Mich App 394 (1986)
DAIIE v McMillan, 159 Mich App 48 (1987)
DAIIE v Tapp, 136 Mich App 594 (1984)

Dean v ACIA, 139 Mich App 266 (1984)

Gersten v Blackwell, 111 Mich App 418 (1981)
Goldstein v Progressive, 218 Mich App 105 (1996)
Grant v AAA Michigan (On Remand),

272 Mich App 142 (2006)

Grant v AAA Michigan, 266 Mich App 597 (2005)
Grier v DAIIE, 160 Mich App 687 (1987)

Hatcher v State Farm, 269 Mich App 596 (2005)
Henderson v DAIIE, 142 Mich App 203 (1985)

Hill v LF Transportation, 277 Mich App 500 (2008)
Incarnati v Savage, 122 Mich App 12 (1982)
Kalata v Allstate, 136 Mich App 500 (1984)
Kornak v ACIA, 211 Mich App 416 (1995)
Lee v National Union, 207 Mich App 323 (1994)
Marzonie v ACIA, 193 Mich App 332 (1992)
McCarthy v ACIA, 208 Mich App 97 (1994)
MHSI v State Farm, 299 Mich App 442 (2013)
Moultrie v DAIIE, 123 Mich App 403 (1983)
Mueller v ACIA, 203 Mich App 86 (1993)
Niksa v Commercial Union,

147 Mich App 124 (1985)
O’Hannesian v DAIIE, 110 Mich App 280 (1981)
Rajhel v ACIA, 145 Mich App 593 (1985)

Smith v DAIIE, 124 Mich App 514 (1983)

Smith v Motorland, 135 Mich App 33 (1984)

St. Bernard v DAIIE, 134 Mich App 178 (1984)
Williams v Payne, 131 Mich App 403 (1984)
Witt v American Family, 219 Mich App 602 (1996)
Universal Underwriters v ACIA,

256 Mich App 541 (2003)

If you are an insurer, who is litigating your appeals?

Awards
Robert E. Dice Award (1988)

DRI Exceptional Performance Citation
(2004-2005)

Michigan Lawyers Weekly Lawyers
of the Year (2006)

Michigan Super Lawyers (2007-present)
Detroit's Top Lawyers (2013)

The Best Lawyers in America
(2009-present)

James G. Gross, P.L.C.

615 Griswold Street, Suite 723

Detroit, M1 48226
(313) 963-8200

jgross@gnsappeals.com
www.jamesggrossplc.com

Professional Affiliations
American Academy of Appellate Lawyers
Michigan Supreme Court Historical

Society Advocates Guild
Michigan Defense Trial Counsel
Board Member (1995-2001)
Treasurer (2001-2002)
Secretary (2002-2003)
Vice President/President-Elect
(2003-2004)
President (2004-2005)
State Bar of Michigan:
Appellate Section
Negligence Law Section
Appellate Court Administration
Committee (1987-1994)
Appellate Bench-Bar Conference
Committee (1994-2008)
American Judicature Society
Association of Defense Trial Counsel
Defense Research Institute
Supreme Court Historical Society

Teaching and Lecturing
Institute of Continuing Legal Education
No-Fault Update Faculty (1986-present)

University of Detroit Law School
Guest Lecturer (No-Fault)

Michigan Defense Trial Counsel,
Civil Defense Basic Training
(2003, 2007)
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MDTC LEADER CONTACT INFORMATION

Terence P. Durkin

President

Kitch Drutchas Wagner Valitutti & Sherbrook
1 Woodward Ave Suite. 2400

Detroit, Ml 48226

313-965-6971 @ 313-965-7403
terence.durkin@kitch.com

Deborah L. Brouwer

Vice President

Nemeth Law PC

200 Talon Centre Drive Suite 200
Detroit, M1 48207-5199
313-567-5921 * 313-567-5928
dbrouwer@nemethlawpc.com

John Mucha, 111

Treasurer

Dawda, Mann, Mulcahy & Sadler PLC
39533 Woodward Avenue Suite 200
Bloomfield Hills, Ml 48304
248-642-3700 o 248-642-7791
jmucha@dmms.com

Michael J. Jolet

Secretary

Hewson & Van Hellemont PC
25900 Greenfield Rd Suite 650
Oak Park, Ml 48237
248-968-5200 ® 248-968-5270
mjolet@vanhewpc.com

Irene Bruce Hathaway
Immediate Past President

1056 Worthington

Birmingham, MI 48009
248-330-7069  313- 496-8453
ibhathaway1@gmail.com

Madelyne C. Lawry

Executive Director

MDTC

P.O. Box 66

Grand Ledge, MI 48837
517-627-3745 e 517-627-3950
info@mdtc.org

Lisa A. Anderson

Rosati Schultz Joppich & Amtsbuechler PC
27555 Executive Drive Suite 250
Farmington Hills, Ml 48331-3550
248-489-4100 o 248-489-1726
landerson@rsjalaw.com

Veronica R. Ibrahim

Kent E. Gorsuch & Associates
20750 Civic Center Drive Suite 400
Southfield, Ml 48076
248-945-3838 ¢ 855-847-1378
veronica.ibrahim@gmail.com

Victoria L. Convertino

Michigan Dept Health & Human
Services

333 S Grand Ave

Lansing, MI, 48933
victoria.convertino@gmail.com

Richard J. Joppich

Kitch Drutchas Wagner Valitutti & Sherbrook
2379 Woodlake Drive Suite 400
Okemos, Ml 48864

517-381-7182 e 517-381-4427
richard.joppich@kitch.com

Daniel Cortez

Foley Baron Metzger & Juip PLLC
38777 6 Mile Road Suite 300
Livonia MI 48152-2660
734-742-1819 e 734-521-2379
dcortez@fbmijlaw.com

Frederick V. Livingston

Novara Tesija & Catenacci PLLC
888 W Big Beaver Road Suite 150
Troy, M1 48084-4736
248-354-0380 ¢ 248-354-0393
fvl@ntclaw.com

Michael ). Cook

Collins Einhorn Farrell PC
4000 Tpwm Center Suite 909
Southfield, Ml 48075
248-351-5437  248-351-5469
michael.cook@ceflawyers.com

Edward P. Perdue

Perdue Law Group

447 Madison Ave., SE

Grand Rapids, Ml 49503
616-888-2960 ¢ 616-516-6284
eperdue@perduelawgroup.com

David Hansma

Seyburn Kahn PC

200 Town Center Suite 1500
Southfield, Ml 48075
248-353-7620 ® 248-353-3727
dhansma@seyburn.com

Dale A. Robinson

Rutledge Manion Rabaut Terry & Thomas PC
333 W. Fort Street Suite 1600

Detroit, M1 48226

313-965-6100 ¢ 313-965-6558
drobinson@rmrtt.com

John C.W. Hohmeier

Scarfone & Geen, P.C.

30680 Montpelier Drive
Madison Heights, Ml 48071
248-291-6184 » 248-291-6487
jhohmeier@scarfone-geen.com

A. Tony Taweel

Ottenwess, Taweel & Schenk, PLC
535 Griswold Street Suite 850
Detroit, M1l 48226

313-965-2121 ¢ 313-965-7680
ttaweel @ottenwesslaw.com

MDTC Welcomes New Members!

Jennifer Ferriby, Hackney Crover

Nicole Joseph-Windecker, Foley Baron Metzger & Juip PLLC

Morgan Schut, Kemp Klein Law Firm

Daniel Campbell, Scarfone & Geen

Justin Grimske, Secrest Wardle

Jon Shabluk, Auto Owners Insurance Co.

Klara Zierk, Rutledge, Manion, Rabaut, Terry & Thomas, P.C.
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MDTC LEADER CONTACT INFORMATION

Flint: Megan R. Mulder

Cline, Cline & Griffin, P.C.

503 Saginaw Street, Suite 1000
Flint, MI 48502

810.232.3141 « 810.232.1079
mmulder@ccglawyers.com

Marquette: Jeremy S. Pickens
O’Dea Nordeen and Burink PC
122 W. Spring Street
Marquette, MI 48955
906-225-1770 ® 906-225-1764
jpickens@marquettelawpc.com

Southeast Michigan: Joseph E. Richotte
Butzel Long PC

41000 Woodward Avenue

Bloomfield Hills, MI 48304
248-258-1407 o 248-258-1439
richotte@butzel.com

Grand Rapids: Mark J. Magyar
Dykema Gossett PLLC

300 Ottawa Ave NW Suite 700
Grand Rapids, MI 49503
616-776-7523 * 855-259-7088
mmagyar@dykema.com

Petoskey: Matthew W. Cross
Plunkett Cooney PC

406 Bay Street Ste 300
Petoskey, MI 49770-2428
231-248-6430
mcross@plunkettcooney.com

Traverse City: Gregory R. Grant
Cummings McClorey Davis & Acho PLC
310 W. Front Street Suite 221

Traverse City, Ml 49684

231-922-1888 © 231-922-9888
ggrant@cmda-law.com

Lansing: Michael J. Pattwell
Clark Hill PLC

212 E. Cesar Chavez Avenue
Lansing, MI 48906
517-318-3043 ¢ 517-318-3082
mpattwell@clarkhill.com

Saginaw: Robert Andrew Jordan
O'Neill, Wallace & Doyle P.C.

300 Street Andrews Road Suite 302

Saginaw, MI 48638
989-790-0960
djordan@owdpc.com

MDTC 2020-2021 Committees

Meet The Judges
Beth Wittman, Chair
Amber Girbach
Daniel Cortez

Golf Committee

John Hohmeier, Co-Chair
Dale Robinson, Co-Chair
Mike Patwell

Eric Conn

Past Presidents Society
Hilary Ballentine

Lee Khachaturian

Ed Kronk

Rick Paul

Irene Hathaway

Legal Excellence Awards
Beth Wittman, Chair
Stephen Madej

Brandon Schumacher
Irene Bruce Hathaway
Daniel Cortez

Amicus

Lindsey A. Peck, Chair
Stephanie L. Arndt
Daniel G. Beyer
Drew W. Broaddus
Irene Bruce Hathaway
John C.W. Hohmeier
Grant O. Jaskulski
Robert G. Kamenec
Jonathan B. Koch
David Porter

Nathan S. Scherbarth
Carson J. Tucker

Winter Meeting 2020
Ed Perdue - Chair
Mark Magyar

Scott Pawlak
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Regional Chair Liaison
Dale Robinson
Victoria Convertino

Section Chair Liaison
Tony Taweel
Lisa Anderson

Sponsors (vendors/firm)
Deborah Brouwer

Mike Jolet

Terry Durkin

John Mucha

Nominating Committee
Irene Hathaway

Government Relations
Richard Joppich
Mike Watza

Membership

Jeremy Pickens, Co-chair
Scott Pawlak

Clifford Hammond

Mike Conlon

Frederick Livingston
Veronica Ibrahim

Awards

Paul Vance, Chair
David Ottenwess
Robyn Brooks
Kevin Lesperance
Beth Wittmann

Annual Meeting 2021
Richard Joppich
Mike Cook
Traverse City / Petoskey support:

David Glancy, Running Wise & Ford PLC

Greg Grant, Cummings McClorey
Davis & Acho PLC

Matt Cross, Plunkett Cooney

Joe VanHorn, Willigham Cote’

Maurice Borden, Sondee Racine & Doren PLC

E-Newsletter Committee
Nathan Scherbarth
Amber Girbach

Future Planning 2021
Deborah Brower

Social Media
Kari Melkonian

Quarterly Support Editor:
Michael J. Cook

Associate Editors:
Thomas Isaacs
Matthew Brooks
Katharine Gostek
Victoria L. Convertino

Committee Members:

Matt Zalewski — Municipal Law

Sandra Lake — Court Rule Updates
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MDTC LEADER CONTACT INFORMATION

Appellate Practice

Nathan Scherbarth

Zausmer, August & Caldwell, P.C.

32255 Northwestern Highway, Suite 225
Farmington Hills, MI 48334
248-851-4111 ¢ 248-851-0100
NScherbarth@zacfirm.com

In House Counsel

Lee Khachaturian

The Hartford Financial Services Group, Inc
5445 Corporate Drive Suite 360

Troy, M1 48098

248-822-6461 o 248-822-6470
diana.khachaturian@thehartford.com

Municipal & Government Liability
Matthew J. Zalewski

Rosati Schultz Joppich & Amtsbuechler PC
27555 Executive Drive Suite 250
Farmington Hills, MI 48331-3550
248-489-4100 o 248-489-1726
mzalewski@rsjalaw.com

Appellate Practice

Beth Wittmann

The Kitch Firm

One Woodward Ave Suite . 2400
Detroit, Ml 48226
313-965-7405 ¢ 313-965-7403
beth.wittmann@kitch.com

Insurance Law

Stephen C. Madej

Scarfone & Geen PC

30680 Montpelier Drive

Madison Heights, MI, 48071-1802
248-291-6184 o 248-291-6487
smadej@scarfone-geen.com

Professional Liability & Health Care
Kevin Lesperance

Henn Lesperance PLC

40 Pearl Street NW Suite 1040
Grand Rapids, MI 49503
616-551-1611 ® 616-323-3658
kml@hennlesperance.com

Commercial Litigation

David Hansma

Seyburn Kahn

2000 Town Center, Suite 1500
Southfield, MI 48075
248-353-7620 ® 248-353-3727
dhansman@seyburn.com

Insurance Law

Olivia Paglia

Plunkett Cooney

38505 Woodward Ave Suite 2000
Bloomfield Hills, MI 48304
248-901-4058 © 248-901-4040
opaglia@plunkettcooney.com

Professional Liability & Health Care
Daniel John Ferris

Kerr, Russell and Weber, PLC

500 Woodward Ave Suite 2500
Detroit, Ml 48226

313-961-0200 ¢ 313-961-0388
dferris@kerr-russell.com

Commercial Litigation

Myles J. Baker

Dickinson Wright PLLC

500 Woodward Ave Ste 4000
Detroit, MI, 48226-5403
313-223-3132 * 844-670-6009
MBaker@dickinsonwright.com

General Liability

Shaina Reed

Fraser Trebilcock Davis & Dunlap PC
124 W. Allegan St Suite 1000
Lansing M1 48933

517-482-5800 ¢ 517-482-0887
sreed@fraserlawfirm.com

Labor and Employment

Nicholas Huguelet

Ogletree Deakins Nash Smoak & Stewart
PLLC

34977 Woodward Ave Suite 300
Birmingham, MI 48009

248.723.6164 * 248.593.2603
nicholas.huguelet@ogletree.com

General Liability

Anthony Pignotti

Foley Baron Metzger & Juip PLLC
38777 6 Mile Road Suite 300
Livonia, Ml 48152
734-742-1800 ® 734-521-2379
apignotti@fbmjlaw.com

Labor and Employment

Clifford Hammond

Foster Swift Collins & Smith PC
28411 Northwestern Hwy Suite 500
Southfield, MI 48034

248-538-6324 ¢ 248-200-0252
chammond@fosterswift.com

Trial Practice

David Ottenwess

Ottenwess, Taweel & Schenk, PLC
535 Griswold St Suite 850
Detroit, Ml 48226

313-965-2121 ¢ 313-965-7680
dottenwess@ottenwesslaw.com

Trial Practice

Javon R. David

Butzel Long

41000 Woodward Ave
Stoneridge West Building
Bloomfield Hills, Ml 48304
248-258-1415 e 248-258-1439
davidj@butzel.com

Immigration Law

Julianne Cassin Sharp

Miller Canfield Paddock & Stone PC
150 W. Jefferson Ave Suite 2500
Detroit, Ml 48226-4415
313-496-7667 * 313-496-7500
sharp@millercanfield.com

Law Practice Management

Fred Fresard

Dykema Gossett PLLC

39577 Woodward Ave Suite 300
Bloomfield Hills, MI 48304
248-203-0593 © 248-203-0763
ffresard@dykema.com

Young Lawyers

Amber Girbach

Hewson & Van Hellemont PC
25900 Greenfield Road Suite 650
Oak Park, Ml 48237
248-968-5200 ® 248-968-5270
agirbach@vanhewpc.com

Law Practice Management:

Richard J. Joppich

Kitch Drutchas Wagner Valitutti & Sherbrook
2379 Woodlake Drive, Suite 400

Okemos, Ml 48864

517-381-7182 ® 517-381-4427
richard.joppich@kitch.com

Young Lawyers

Brandon M.H. Schumacher
Foster Swift Collins & Smith P.C.
313 S. Washington Square
Lansing, MI 48933
517-371-8255
bschumacher@fosterswift.com

Immigration Law

Ahndia Mansoori

Kitch Law Firm

1 Woodward Ave Suite 2400
Detroit, M| 48226-5485
313-965-6730 ¢ 313-965-7403
ahndia.mansoori@kitch.com
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Municipal & Government Liability
Robyn Brooks

City of Detroit Law Dept

2 Woodward Ave Suite 500
Detroit, Ml 48226

313-237-3049 * 313-224-5505
broor@detroitmi.gov
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Exceptional attorneys always look foran edge. ASG pr¢
your opponent won't have. You don’t need a Ne
New York and DC rates to get deep, verified, ¢
Private Intelligence Agency right here in Me
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MDTC is an association of the leading lawyers in the State of Michigan dedicated to representing individuals and corporations in civil litigation. As
the State’s premier organization of civil litigators, the impact of MDTC Members is felt through its Amicus Briefs, often filed by express invitation of the
Supreme Court, through its far-reaching and well-respected Quarterly publication and through its timely and well received seminars. Membership in
MDTC not only provides exceptional opportunities for networking with fellow lawyers, but also with potential clients and members of the judiciary.



