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President’s Corner

By: Irene Bruce Hathaway, Miller Canfield Paddock & Stone

HathawayI@MillerCanfield.com

 “Nobody told me there’d be days like these. Strange days indeed.” 
--John Lennon 

As I write this, most of us are still working from home, avoiding all human contact 
beyond our own front door. Even the most introverted of us are starting to feel a bit 
restless, I suspect. It’s been hard on everyone. While the toll on restaurants and spas has 
been in the news every night, I haven’t seen one main stream media story expressing 
worry about law firms—there’s just not a lot of love for us these days. 

But, in Michigan, probably more than 95% of our firms, and almost all defense 
firms, meet the definition of a “small businesses” and have been hit hard. There have 
been layoffs, salary cuts, hiring freezes, termination of summer law student programs 
and suspension of firm events. I have heard stories of even more extreme cost-cutting 
measures. It’s hard.

 But it seems like almost everyone I have spoken to is managing, somehow. We are 
fortunate since most of us can work from home, and with a little (or a lot) of tweaking, 
we have been able to get our support staff and administrators into the on-line world. 
Courts are experimenting with telephone or some internet-based attendance, in the 
place of in-person appearances. And, the depositions that are going forward are largely 
taking place on Zoom, or Go to Meeting.

The virus has forced even those of us stuck in an old-school traditional way of 
thinking to re-examine how we do virtually everything in our practice. Some of the 
changes are likely here to stay. While everyone hates telephone depositions and all the 
glitches and limitations that go along with them, it seems like most are impressed with 
Zoom. The platform allows us a clear view of the speaker, and is, in some ways, better 
than being there. While there are security issues yet to be worked out, and while we will 
be forced to plan ahead with deposition exhibits, I bet that most of us will be Zooming 
a lot going forward. That means no last- minute rush as a deposition ends to catch that 
last flight out of O’Hare; no worrying that a snow storm will prevent us from getting 
out of a “”Frostbite Falls”; no sitting around an airport hoping that our delayed flight 
gets us home in time for a big family event.

 And, the remote court appearances have allowed us to avoid waiting three hours to 
have a 5 minute motion heard. No one will miss that, if we don’t have to return to that 
“normal”.

There will be other changes, however, that will be more painful. The more we use 
remote technology, the less we get to know our opponents. And the less we know 
people, the less likely we are to cut each other some slack on deadlines, or other basic 
courtesies we now take for granted. If we continue to work more from home, even our 
partners will become less familiar to us. While we might have argued before that the 
chit chat we have over coffee each morning with our co-workers is just a waste of time, 
or that the conversations during deposition breaks about things like how bad the Lions 
are this year, are pointless, we can now appreciate the value in such simple things.

So what can we do? Here is my advice, (to myself, and to anyone else who is struggling 
with what the future may hold): Whether things return to normal in a month, or a year, 
or longer, we should embrace the technology we have adapted to. But, we should not 
lose the human touch.

 We should seek out opportunities to meet with our co-workers. We should try to 
take advantage of every opportunity to meet the judges and fellow attorneys. 

As soon as it’s safe we at the MDTC will return to a full calendar of events like 
“Meet the Judges”, happy hours, awards events, and outings as well as continuing 
legal education. Please join us, even if it’s just for a quick drink, or to complain about 
Michigan sports. Yes, a lot of it is just silly pointless chit-chat. But it’s important.
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Establishing Medical-Expense Damages 
in Michigan1

By: Michael J. Cook, Collins Einhorn Farrell PC

Executive Summary

Economic damages, particularly medical 

expenses, are currently driving personal injury 

litigation. How the value of medical expenses 

is determined under Michigan law is an 

underdeveloped issue. Michigan’s appellate 

courts haven’t addressed medical-expense 

evidence in light of modern medical billing 

and payment practices. Under two not-so-

recent Michigan Supreme Court cases, the 

amount paid is evidence of reasonable value 

while a mere bill is not.

Introduction
Economic damages are the new black. In particular, damages for medical expenses 

are “trending” and driving litigation value. But how that value is determined is an 
underdeveloped issue in Michigan. Is the value of medical treatment based on the bill 
or the amount accepted as payment? Many jurisdictions hashed out that issue several 
years ago (with divergent results). Michigan, though, has been largely silent. 

The most recent guidance from Michigan courts came in the 1920’s. Those courts 
gave timeless advice. And it’s worth repeating: a bill that no one would pay isn’t evidence 
of value, but the amount actually paid and accepted is evidence of reasonable value.

A quick example illustrates the point. An entrepreneurial-neighborhood child offers 
to shovel your driveway. You accept. When he is done, he gives you a bill for $1,000. 
Is his bill evidence of the reasonable value of shoveling your driveway? No, but his 
acceptance of your $20 counteroffer certainly is.

This simplistic example is a (hyperbolic) reflection of current medical billing and 
payment practices. Medical bills say one thing; the amount accepted as payment says 
more. And the difference between those two amounts can either cut damages in half or 

double them, depending on your viewpoint.

Why are medical expenses driving litigation? Because medical 
treatment is really, really expensive in the U.S.

It’s no secret that medical costs in the United States far outpace similar, developed 
countries. Services and prescriptions cost double what they cost elsewhere.2 So 
healthcare in the U.S. can involve big numbers, which add up quickly to become 
enormous numbers. And those enormous numbers can turn into “mega verdicts.”

Look at two recent 9-figure verdicts. In 2018, two Michigan juries awarded over $130 
million in damages.3 The driving force behind the verdicts were economic damages for 
medical expenses.

Aren’t damages for medical expenses just the amount on the bill? 
Not quite.

Here’s another not-so-veiled secret: the cost of medical treatment isn’t what the bill 
says. Whether it’s private insurance, Medicaid, or good-old-fashioned cash, medical 
providers accept far less than the billed amount as full payment. And that difference 
can impact the damages claim and value of a lawsuit. 

So, when it comes to determining medical-expense damages, what should juries 
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use—the billed amount or the paid 
amount? Michigan courts haven’t squarely 
addressed that question in the context 
of modern medical billing practices. 
Like many questions, the answer is, “It 
depends.” It’s the amount paid for past 
damages in medical-malpractice cases.4 
Until recent legislation, it was the billed 
amount for automobile-negligence cases.5 
Now the no-fault act tethers “reasonable 
charges” for many services to the amount 
that Medicare would pay for them.6 But 
beyond those limited circumstances, well, 

you have to dig for the answer.

The aim of economic damages is 
to compensate the plaintiff for 
their financial loss.

Before digging, let’s start with an 
undeniable premise: damages include the 
reasonable value of the plaintiff ’s medical 
care.7 As far as beginnings go, that one 
isn’t bad. It tells us what the damages 
aren’t. The damages aren’t actual value. 
They’re neither the reasonable amount 
billed nor the actual amount billed. And 
they’re not necessarily the amount paid. 
They’re something else.

Another undeniable premise helps 
focus the contours of “reasonable value.” 
The purpose of damages is to compensate 
a loss.8 It’s not to punish the defendant.9 
And it’s not to give the plaintiff a 
windfall.10 So “the amount of recovery for 
[the losses actually suffered] is inherently 
limited by the amount of the loss; the 
party may not make a profit ….”11

The amount accepted as 
payment reflects a reasonable 
value for the medical treatment.

So how do we determine the reasonable 
value of medical treatment limited to the 
amount of the plaintiff ’s loss? There’s one 
certainty—the amount accepted as full 
payment is a reasonable value that doesn’t 
exceed the plaintiff ’s loss. Anything above 
or below that amount is dubious, though 
possibly not off limits.

The Michigan Supreme Court’s 
decision in Herter v Detroit12 addressed 
the use of medical bills to show value. 

The plaintiff was injured in an accident 
and relied on his doctor’s bills to establish 
his past medical expenses. The Supreme 
Court held that it was error to admit “two 
bills handed plaintiff by the bookkeeper 
of the surgeon who attended him, without 
evidence of the reasonable value of the 
service rendered.”13

The lesson from Herter is that a medical 
bill, standing alone, isn’t evidence of the 
reasonable value of medical treatment; 
it’s like the neighborhood kid’s $1,000 
snow-shoveling bill. So what does 
establish reasonable value? Herter relied 
on the Supreme Court’s decision in Alt 
v Konkle,14 which explained that the 
amount actually paid stands on better 
footing. 

In Alt, the plaintiff was injured in a car 
accident and relied on the amounts paid 
for his medical treatment to establish his 
past medical expenses. The defendant 
objected, arguing that the payment didn’t 
show that the amount was reasonable. The 
trial court overruled the objection and the 
Supreme Court affirmed. 

Alt held that “the fact that these bills 
and charges for services, shown to have 
been rendered, had been paid in full was 
some evidence of their reasonableness.”15 
The Court approved the holding from 
a California case, Dewhirst v Leopold, 
which stated: “‘Amounts paid for medical 
treatment and attention are some evidence 
of reasonable value thereof, and sufficient 
in absence of showing to contrary.’”16

So, under Michigan law, a medical bill 
alone is not evidence of the reasonable 
value of the plaintiff ’s medical expenses. 
But the amount accepted for medical 
services is, at the very least, some evidence 
of reasonable value.

Alt and Herter are not recent decisions. 
They’ve stood the test of time and their 
respective holdings didn’t come with 
expiration dates. In fact, Herter’s rejection 
of the billed amount is particularly 
appropriate for modern medical billing. 
Numerous courts have recognized the 
reality that medical providers are very 

rarely paid the amount in their bills.17

Past versus future medical 
expenses.

Future medical expenses haven’t been 
paid. They haven’t even been incurred yet. 
So the amount accepted as payment is 
unknown. Likewise, there are no bills for 
future medical expenses. So what do we 
do to determine reasonable value?

The reasonable value of any particular 
medical service in 2032 is inherently 
speculative. All we have to help us with 
that speculation is today’s reasonable 
value and assumptions about inflation. 
So nothing really changes when litigating 
the reasonable value of future medical 
expenses. A mere bill isn’t evidence of 
anything—today or tomorrow. But the 
amount accepted for medical services is, at 
the very least, some evidence of reasonable 
value that can be used to project future 
medical expense.18

The collateral-source rule 
doesn’t prohibit using evidence 
of the amount paid to establish 
reasonable value.

Lawyers get antsy about introducing 
evidence of how much a third party 
paid for an expense. The reason is the 
collateral-source rule. In Michigan, 
lawyers have to consider the common-law 
collateral source rule and the collateral-
source statute. Neither precludes a party 
from using the amount paid to establish 
the reasonable value of a service.

The common-law collateral-
source rule does not prohibit 
evidence of the market rate for a 
particular medical expense.

The common-law collateral-source rule 
prohibits the argument that the plaintiff 
has no damages because a third party 
compensated him.19 When an insurer 
reimburses the plaintiff for the value of 
items destroyed in a fire, the plaintiff can 
still recover that value from the person who 
negligently caused the fire.20 Likewise, 
a defendant can’t use a health insurer’s 
payment to argue that the plaintiff has no 
medical-expense damages.21
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However, using an insurer’s payment 
to show the reasonable value of the 
plaintiff ’s damages is a different matter. 
For example, if an insurer paid $1,000 for 
an MRI, the defendant can’t argue that 
the plaintiff has no damages related to 
the MRI because the insurer paid it. That 
would violate the collateral-source rule. 
But a defendant can argue that the $1,000 
payment establishes the reasonable value 
of the plaintiff ’s damages for the MRI. 
That wouldn’t violate the collateral-
source rule. The plaintiff ’s damages aren’t 
eliminated by the $1,000 payment; they’re 
established by it. Redacting who paid 
a bill and jury instructions can address 
concerns with jurors misunderstanding 
payment evidence. 

But let’s take a step back. Forget what 
someone paid for the specific plaintiff ’s 
medical care. Reasonable value is the 
market rate. Evidence of the rates that 
anyone—Medicare, Medicaid, insurers—
pay is relevant. In other words, whether 
the plaintiff has Medicare or private 
insurance is beside the point, but what 
Medicare and insurers would pay for a 
given service is relevant to reasonable 
value and doesn’t implicate the collateral-
source rule.

Michigan’s collateral-source 
statute has no bearing on the 
evidence offered during trial 
to establish the amount of 
damages.

The collateral-source statute22 is 
Michigan’s exception to the collateral-
source rule. It allows a party to submit 
evidence of collateral-source payments 
to reduce the verdict. Most important 
here, it only applies after the verdict. It 
has nothing to do with evidence offered 
during trial.

Michigan’s most significant decision on 
the difference between the amount billed 
and paid for medical treatment is Greer v 
Advantage Health,23 which involved the 
collateral-source statute. It didn’t address 
what is and isn’t evidence of reasonable 
value during trial.

Greer held that when the jury awards 
the billed amount and the insurer asserts 

a lien for the amount paid, the statute 
doesn’t allow trial courts to reduce the 
award.24 Greer established that there’s 
no back-end fix for a jury’s award of 
damages based only on medical bills. It 
doesn’t address the front-end issue—
what is evidence of the reasonable value 
of healthcare treatment? Alt and Herter 
answer that question.

Conclusion
Michigan’s appellate courts haven’t 

addressed medical-expense evidence 
in light of modern medical billing and 
payment practices. Some might say that 
Michigan is behind the curve. Others 
might say that Michigan is well ahead 
of the curve with Alt and Herter on the 
books for nearly a century. It’s a matter of 
perspective.

Numerous other states have tackled the 
issue in the last decade. Their holdings 
span the spectrum. Some hold that the 
amount paid is the ceiling. Others hold 
that only the billed amount is admissible. 
And yet others are in the middle—bills 
and the amount paid are evidence for the 
jury to consider.

Though it hasn’t shut the door on billed 
amounts, Alt and Herter put Michigan 
close to treating the amount paid as 
the ceiling. That’s where California 
ended up and Alt relied on California 
case law. That’s also where the public 
policy reflected in the recent medical-
malpractice and no-fault legislation seem 
headed. But Michigan isn’t quite there for 
all personal-injury claims, yet.

So where is Michigan now? Or, circling 
back to the beginning of this article, is the 
value of medical treatment based on the 
bill or the amount accepted as payment? 
To answer that question, recall our snow-
shoveler. Without more (like evidence 
that someone would actually pay it), 
the neighborhood kid’s $1,000 bill isn’t 
evidence of the reasonable value. That’s 
Herter’s lesson.25 When he accepts your 
$20 payment, you’ve both put a value 
on the service. So the payment alone is 
evidence of reasonable value. That’s Alt’s 
lesson. Those two time-tested lessons 
represent the controlling law for most 

personal-injury cases in Michigan.

So when your neighbor’s son hands you 
a $1,000 bill for shoveling, you’re welcome 
to pay it, but you should probably consider 
what he’d accept as payment and what 
others are accepting as payment too. You 
may save a small fortune. The same holds 
true when litigating medical-expense 
damages to a jury.

Endnotes
1 A version of this article was originally 

published in two parts by Michigan Lawyers 
Weekly (March 10 & 24, 2020)

2 For example, in 2014, the average cost of 
an MRI was $1,119 in the United States, 
$788 in the United Kingdom, and $215 in 
Australia. Peterson-Kaiser, Health System 
Tracker <https://www.healthsystemtracker.
org/chart-collection/how-do-healthcare-
prices-and-use-in-the-u-s-compare-to-other-
countries/#item-the-average-price-of-an-mri-
in-the-u-s-is-significantly-higher-than-in-
comparable-countries_2018> (accessed July 
12, 2019).
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Tribal Sovereign Immunity,  
Its Origins and Development 

How Does That Affect My Practice?1

By: Michael L. Rausch, Evan T. Thompson, Jana M. Simmons

Executive Summary

 There are over 500 federally recognized Indian 

tribes in the United States, many of which are 

located in the Midwest. It is not uncommon for 

otherwise typical personal-injury litigation to 

arise out of incidents occurring on tribal land 

or involving a tribal member or employee. As 

an insurance-defense litigator, it is helpful to 

understand the concepts of tribal sovereignty 

and tribal sovereign immunity in the event a 

case involves tribal law.

Introduction 
Imagine sitting at your desk, and you get one of the following calls from an adjuster 

you deal with regularly:

1.  “Linda, an explosion occurred at a residence on the reservation. Our insured is the 
contractor who installed the water heater. The insured is being sued in Tribal Court 
along with the Tribal Housing Authority and others. We need you to defend.” 

2  “Tony, an employee from the Tribal Casino located outside the reservation was 
driving a company vehicle and was involved in a motor-vehicle accident with our 
insured trucker. We have paid our insured trucker’s property damage and property 
losses and would like to subrogate against the at-fault Indian driver and Casino. 
Can you assist?” 

3.  “Barb, our insured contractor did some work on the tribal council building 
reservation and is now being sued for negligence after a beam fell during 
construction injuring local workers. The workers have sued the tribe as the owner 
and our contractor in Tribal Court. We need you to defend our insured.” 

4.  “Mike, we have a product-liability case involving a tire failure on a motor vehicle 
owned by the tribe and driven by a member Indian on the local reservation that 
ended up in a wrongful-death suit from the family. They sued the vehicle and tire 
manufacturers and the tribe for its failure to maintain the vehicle. We insure the 
tire manufacturer. We need you to defend our insured.” 
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TRIBAL SOVEREIGN IMMUNITY

What do all of these scenarios have in 
common that you, as an insurance-defense 
litigator, should know? Tribal sovereignty 
and tribal sovereign immunity. Over 
the course of the next year or so, the 
Native Nations Law Task Force of the 
Defense Research Institute (DRI) will 
be providing a series of articles involving 
legal issues encountered throughout tribal 
and federal courts in civil (and perhaps 
criminal) cases. We start here with the 
basics—what is tribal sovereignty and 
what is tribal sovereign immunity; what 
are its origins, and what is its status today?

But first, did you know there are 573 
federally recognized Indian tribes in the 
United States and over 600 First Nations 
in Canada?2 There are 326 reservations in 
the United States and more than 3,100 
Indian reserves in Canada.3 Additionally, 
issues related to federal recognition 
are not static. On December 20, 2019, 
Congress gave federal recognition to the 
Little Shell Tribe of Chippewa Indians of 
Montana, making it the 574th federally 
recognized Indian tribe in the United 
States.4 Given the number and diverse 
locations of reservations and the above 
scenarios, you can see why issues related 
to sovereign immunity are important.5

As you may know, sovereign immunity 
stems from the English common law. As 
attorney William Wood stated in his law 
review article:

The origins of the common law 
sovereign immunity doctrine 
are two-fold. On the one hand, 
English common law dating 
back to at least the Fourteenth 
century recognized the King’s 
immunity from suit in his courts. 
As this monarchical immunity 

doctrine evolved, the notion of 
foreign sovereign immunity--the 
concept that a sovereign should 
enjoy protections in other nations’ 
courts similar to those it receives 
at home-- began to develop…

By the time the United States was 
founded, sovereign immunity was, in the 
oft-quoted words of Alexander Hamilton, 
seen as something “inherent in the nature 
of sovereignty” that was recognized by the 
“general sense, and the general practice of 
mankind.” The states that formed the new 
republic understood both themselves and 
their newly-formed national government 
to have sovereign immunity. Foreign 
nations, of course, were already in the 
group of entities recognized as having 
immunity.6 

The History of Indian Tribes as 
Sovereign Nations 

During the time of the American 
colonies, the nations that sent explorers 
to the “new world,” entered into treaties 
with the native nations thereby treating 
them as foreign sovereigns—a sovereign 
equal to themselves. When the United 
States adopted its Constitution in 1788,7 

the Constitution continued to recognize 
the Indian tribes as sovereign nations 
by allowing the President to enter into 
treaties with the Indians and by regulating 
commerce “with foreign Nations, and 
among the several states, and with the 
Indian Tribes.” 8 Thereafter, the federal 
government exercised its constitutional 
authority by making contacts with Indians 
a subject of federal control.9 Notably, the 
federal government at that time did not 
attempt to regulate the conduct of Indians 
among themselves—that was left entirely 
to the tribes.

In 1823, the United States Supreme 
Court recognized the Indians as having 
a legal right to the lands they occupied 
to the exclusion of third parties.10  It 
noted that such occupancy could only be 
extinguished either “by purchase or by 
conquest.”11 In 1831, the Court recognized 
the Cherokee Nation as “a distinct 
political society separated from others, 
capable of managing its own affairs and 
governing itself….”12 The Court, however, 

did not recognize Indian tribes as “foreign 
states” but rather as “domestic dependent 
nations” whose relationship resembled 
that of ward to his guardian. This resulted 
in the doctrinal basis for the protection of 
the tribes by the federal government—a 
mix of sovereignty and guardianship, two 
concepts which, to civil practitioners, 
should be mutually exclusive.

The following year, in 1832, the Court 
decided the case of  Worcester v Georgia, 
31 US (6 Pet) 515 (1832). In that case, 
the Court reversed the convictions of 
missionaries who had been arrested 
by Georgian authorities for violating 
a Georgia law requiring non-Indians 
residing in Cherokee territory to obtain 
a license from the state governor. They 
appealed their convictions. The Court 
reversed the convictions after reviewing 
the history of Indian relations, the treaties 
with the Cherokees, and the Trade and 
Intercourse Acts. The Court found the 
several Indian nations were “distinct 
political communities, having territorial 
boundaries, within which their authority 
is exclusive.” In other words, the Georgia 
law had no authority over the Cherokee 
nation—i.e. the Indian nations were 
sovereign. Thus, states had no jurisdiction 
over Indians or Indian nations—that 
remained a subject of federal control. 

Later, in 1885, Congress passed the 
Major Crimes Act authorizing the 
federal government to prosecute murder 
and other serious crimes committed by an 
Indian in Indian country in federal court.13 
Although the US constitutional framers 
originally limited congressional authority 
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to drafting treaties and regulating 
commerce with the Indians, congressional 
authority expanded in the first 100 
years of the United States according to 
the guardianship doctrine espoused in 
1831, thereby providing Congress with 
authority to alter the sovereignty of the 
Indian nations. Congress also expanded 
its control over Indian lands by passing 
the General Allotment Act of 1887. 
This act authorized the President to allot 
portions of reservation land to individual 
Indians for purposes of encouraging 
husbandry.14 However, benign its intended 
purposes, this act resulted in millions of 
Indian-held lands being transferred to 
non-Indians. What remained in Indian 
holdings became highly fractionated, 
rendering the land unusable.15 

The Indian Reorganization Act of 
1934 changed federal policy related to 
allotment but continued to recognize 
congressional authority over Indian 
nations. It authorized tribes to organize 
and adopt constitutions subject to the 
approval of the Secretary of the Interior.16

The United States Supreme Court has 
since continued to recognize Indian tribes 
as separate sovereigns whose sovereignty 
pre-existed the U.S. Constitution.17 Such 
sovereignty, however, continues to be 
limited by federal control. Indeed, the 
Supreme Court has stated that Congress 
“has plenary authority to limit, modify 
or eliminate the powers of local self-
government which the tribes otherwise 
possess.” 18 

Sovereign Immunity
Today, sovereign immunity, as a 

fundamental aspect of tribal sovereignty, 
continues to be asserted, denied, debated, 
and changed by ongoing case law. The 
Supreme Court stated in 1940 that absent 
the sovereign’s consent, the attempted 
exercise of judicial power is void.19 Courts 
have subsequently asserted that the courts 
have no discretion about whether to apply 
the doctrine of sovereign immunity, for 
it “involves a right which courts have 
no choice, in the absence of a waiver, 
but to recognize. It is not a remedy … 
the application of which is within the 
discretion of the Court.” 20 

Presently, federal courts recognize 
that a sovereign can assert immunity “at 
any time during judicial proceedings.”  21 
Further, the defense of lack of subject 
matter jurisdiction cannot be waived.22 
Nevertheless, the Ninth Circuit has 
limited the application of the sovereign 
immunity defense and impliedly 
expanded federal control by holding 
that courts should entertain a sovereign 
immunity defense only so long as the 
defendant provides “fair warning ... before 
the parties and the Court have invested 
substantial resources in the case.” 23 

These premises of federal Indian law 
demonstrate that tension continues to 
exist between tribal sovereign immunity 
and federal control over Indians and 
Indian tribes. Sovereign immunity, 
however, continues to be applied to divest 
courts of their subject matter jurisdiction, 
thereby preserving tribal sovereignty and 
the protections that come along with it.24 

Procedurally, the issue of tribal sovereign 
immunity, which is quasi-jurisdictional, is 
handled by the courts in the same manner 
as its other subject matter jurisdiction 
jurisprudence. For example, because 
sovereign immunity is a preliminary 
jurisdictional issue, a court is required to 
resolve any factual disputes on the merits 
when it decides a motion raising the 
same and is not bound by allegations of 
the complaint.25 When a district court is 
presented with a challenge to its subject 
matter jurisdiction, “‘[n]o presumptive 
truthfulness attaches to [a] plaintiff ’s 
allegations.’”  26  In resolving a motion to 
dismiss based on sovereign immunity, “[a] 
district court may ‘hear evidence regarding 
jurisdiction’ and ‘resolv[e] factual disputes 

where necessary.’“ 2 7 Thus, as it presently 
stands, a court’s failure to follow these 
procedural rules would deprive a tribe of a 
fundamental aspect of its sovereignty and 
its most basic due process rights.

One of the seminal cases involving tribal 
sovereign immunity is Santa Clara Pueblo 
v Martinez, 436 US 49, 55; 98 S Ct 1670 
(1978). In that case, a female member of 
the Santa Clara Pueblo Tribe brought 
an action for declaratory relief against 
enforcement of a tribal ordinance that 
denied membership to children of female 
members who married outside the tribe. 
At the same time, however, the ordinance 
recognized membership for children of 
male members who married outside the 
tribe. The plaintiff filed her case in federal 
district court. Although she prevailed in 
the district court and the Tenth Circuit 
Court of Appeals, the Supreme Court 
began its analysis by stating that:

Indian tribes are “distinct, 
independent political communities, 
retaining their original natural 
rights” in matters of local self-
government….  Although no 
longer “possessed of the full 
attributes of sovereignty,” they 
remain a “separate people, with 
the power of regulating their 
internal and social relations.”… 
They have the power to make their 
substantive law in internal matters 
… and to enforce that law in their 
forums….

As separate sovereigns pre-
existing the Constitution, tribes 
have historically been regarded 
as unconstrained by those 
constitutional provisions framed 
specifically as limitations on 
federal or state authority.28 

The Court went on to state that:

Indian tribes have long been 
recognized as possessing the 
common-law immunity from suit 
traditionally enjoyed by sovereign 
powers….  This aspect of tribal 
sovereignty, like all others, is 
subject to the superior and plenary 
control of Congress. But “without 
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congressional authorization,” the 
“Indian Nations are exempt from 
Suit.”… It is settled that a waiver 
of sovereign immunity “‘cannot be 
implied but must be unequivocally 
expressed.’”29

The Court reversed the lower court 
decisions and held that the suit against 
the tribe was barred by its sovereign 
immunity.30 In 2009, it was held that 
tribal sovereign immunity applies in 
federal, state, and tribal courts.31 

So, what is the effect of tribal sovereign 
immunity? The Court has answered that 
question: “The entitlement is an immunity 
from suit rather than a mere defense to 
liability.”32 In other words, it precludes all 
discovery on the substance of the claim 
in addition to any further proceedings 
unrelated to resolving the threshold issue 
of a tribe’s sovereign immunity.

Clearly, tribal sovereign immunity is 
always subject to the plenary control of 
Congress—otherwise, its application 
in the scenarios at the beginning of this 
article has immediate implications for 
the insurance defense practitioner. Here 
are possible repercussions of sovereign 
immunity in these scenarios:

1.  Absent a waiver, the Housing 
Authority cannot be sued and its 
liability insurance cannot be accessed, 
thereby exposing the insured to much 
greater liability.33 

2.  The casino, as a tribal entity, is likely 
immune from suit. The employee, in 
his individual capacity, may be your 
only option for recovery.

3.  Since the Indian owner is the tribe 
itself, the insured may not be able 
to apportion liability to the tribe. If 
this involved a private tribal entity 

or individual as owner, however, 
sovereign immunity protections 
would not apply.

4.  The tribe has sovereign immunity 
and is not subject to suit by the 
member Indian, thereby exposing the 
manufacturer to possibly greater risk.

The DRI’s Native Nations Law 
Taskforce intends to follow up this 
article with additional articles that affect 
the defense of Native Nations and their 
organizations. We look forward to sharing 
this with you.
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The Op-Ed(ish) Column
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The Milking Stool: Three Legs of Justice
Everything we do in public policy prevents us from doing something else.  
To govern is to choose.
–Richard Lamm

There is a troubling but fleeting trend in the no-fault world: medical providers who 
blow the one-year-back rule1 or have their claims dismissed for fraud, are actually 
suing the patient and trying to couch the allegations in terms of contract (express or 
implied) and quantum meruit.2 While unscrupulous enough, there is little doubt that 
both Michigan jurisprudence and public policy serve to protect the average Michigan 
consumer. Here is why.

The best way to understand this issue is to understand the progression of provider 
litigation in general. Let’s say the medical provider began treating the person injured in 
an accident in 2015. In 2015, everyone knew that it was a no-fault claim: The provider 
knew, the injured person knew, the lawyers knew, and the insurance carrier knew. Then 
in May 2017, the Michigan Supreme Court released its opinion in Covenant v State 
Farm and changed the entire landscape of no-fault law. 

Now after May 2017, every provider treating no-fault patients had to get assignments 
from those patients to sue the insurer.3 There was about a two to three month gap between 
the May 2017 decision and new lawsuits, because the providers were scrambling to get 
assignments from the injured person or just completely manufacturing them in order 
to either amend their complaints or file new suits. If a provider could not get in touch 
with the injured person in time and obtain an assignment, it would lose the entire claim 
because those claims would be barred by MCL 500.3145.

So instead of suing an insurance carrier, some providers sued their patients for the 
same claim they had previously submitted to the no-fault carrier. Certainly an argument 
can be made that the providers’ only reason was to leverage a settlement with the 
insurance company. But any insurance-defense lawyer should realize this: in no world 
would Michigan law and Michigan public policy provide more protections for the 
multi-billion dollar insurance industry than it does for Michigan no-fault consumers. 

Like a milking stool, the argument rests on three legs: 

 (1)  Because the provider’s claim is for treatment related to injuries sustained in an 
automobile accident, the No-Fault Act applies and the one-year-back rule bars 
the claim.

 (2)  There is no express contract between the provider and the patient because there is 
no mutual assent on essential terms, i.e. the cost of the treatment, so the No-Fault 
Act controls and bars the claim.4

 (3)  Even if there is an implied contract between the provider and the patient (which 
there usually is given the relationship between the provider and the patient), the 
contract violates Michigan Public Policy, i.e. the No-Fault Act, and the contract 
cannot be enforced.
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The No-Fault Act controls every 
claim stemming from injuries related to 
an auto accident. Period. While there 
is an argument that you can couch it in 
contract (whether express or implied), 
there is no court that is going to go that 
route for a number of reasons. For one, 
Supreme Court decisions like Muci v 
State Farm (and others) have made it 
very clear that any no-fault issue (medical 
benefits from a car accident) is governed 
by the No-Fault Act. But let’s look at a 
specific situation recently appealed from 
district court to circuit court.

Provider X began treating patient zero 
and routinely submitted the bills to the 
no-fault carrier because that’s what they 
do. The carrier stopped paying about a year 
into treatment and denied the claim, but 
the provider kept treating. Next thing you 
know, the provider (or its attorney) blew 
the one-year-back rule, so they sued the 
patient. The carrier obviously has a duty 
to defend and indemnify so we stepped in 
and went to work.

Everybody in the entire process – from 
beginning to end – knew that this began 
as a no-fault claim and was pushed as 
a no-fault claim the entire time, until 
September 2018. For nearly three years 
this was handled within the no-fault 
context, so it seemed rather obvious that 
the No- Fault Act applied. Because the 
No-Fault Act applies, the one-year-back 
rule also served to bar provider X’s claim 
against patient zero – so we argued. 

Now, there was no express contract 
between provider X and patient zero 

because there was no mutual assent on 
essential terms, i.e. the charges or the cost 
of treatment – there never is. We took 
depositions and both the biller and owner 
kept patient zero in the dark about what 
the running balance was, and there was 
no mention at all of any pricing within 
the contract the provider claimed it had. 
Because there is no mutual assent on the 
essential terms, the contract fails – so we 
argued.

We anticipated that the provider would 
argue that there was a meeting of the 
minds on all essential terms of the contract 
except cost or charges, so the contract 
can be reformed to or supplemented to 
say a “reasonable charge.” Well: if that 
is the case, then MCL 500.3107 and 
MCL 500.3157 of the No-Fault Act are 
implicated and we are back within the no-
fault context, which means that the one-
year-back rule would still bar the claim.

Next, we argued that even if there is 
an implied contract between the provider 
and the patient (there probably is) that 
would allow the provider six years to sue 
the patient, the contract would violate 
Michigan public policy. It is hornbook 
law – whether we use the Restatements 
of Contracts or the Supreme Court’s own 
words – that if a contract, or a provision of 
a contract violates the law or public policy, 
then it is unenforceable. 

This now brings us full circle, back 
to the beginning: in multiple decisions, 
the Michigan Supreme Court has 
repeatedly held that the No-Fault Act is 
a comprehensive statutory scheme that 

reflects the public policy of Michigan 
when it comes to handling the claims 
of someone who has been injured in an 
accident. Is it reasonable for the provider 
to argue that Michigan public policy 
favors the provider suing the patient 
when its claim is otherwise barred by the 
one-year-back rule?

The answer is no. While this is probably 
a fleeting trend stemming from the 
providers’ outrage over the Covenant 
decision in 2017, it is possible that one of 
you or several of you will encounter this 
(or already have). If you do, don’t pay. Give 
those barnacles a taste of the long-knuckle 
and whack ‘em off the no-fault boat. Then 
take the insured out for a couple of pints 
of IPA and get them to tell you about all 
the solicitation calls they received after 
the accident – a topic for another article.

Endnotes
1 MCL 500.3145. 

2 Given the new no-fault amendments, MCL 
500.3112 now makes MCL 500.3143 
nugatory because medical providers no longer 
need an assignment from the injured person to 
sue the insurance carrier. 

3 Of course, not anymore with the absurd new 
amendment to MCL 500.3112, but I digress.

4 While these authors admit that they are not 
the most experienced litigators out there, 
never have they ever found themselves in the 
situation where the doctor or the physical 
therapy clinic or the MRI company or 
whoever actually informed the injured person 
as to what the charges for the treatment would 
be and/or that the injured person would be 
personally responsible for the treatment if the 
insurance carrier did not pay. Ever. And the 
reasons for this are obvious: if you were told 
that your 45-minute physical therapy session 
was going to cost you anywhere from $300-
$900 per visit, would you ever go back?
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Appellate Practice Report

“Last Pending Claim” Language  
in Trial-Court Orders: It’s a (Potential) Trap1

The Michigan Court Rules provide that every “judgment” must state whether it’s the 
case’s final order:

Each judgment must state, immediately preceding the judge’s signature, whether 
it resolves the last pending claim and closes the case. Such a statement must also 
appear on any order that disposes of the last pending claim and closes the case. 
[MCR 2.602(A)(3)]

Although this language can help advocates track a case’s progress, it can be a trap, 
too. The inclusion or omission of this language is not relevant to whether the judgment 
is final for appellate purposes. Consequently, attorneys who rely on this language to 
determine what is and is not appealable by right may waive a client’s appellate rights. 

Generally, a party may file an appeal of right from the first order that resolves all 
claims. See MCR 7.202(6)(a)(i). Other orders can trigger appeals of right, but the final 
judgment is often the key order. The “last pending claim” language of MCR 2.602(A)
(3) seems, at first blush, to mark when an order is final under this rule. 

But finality for appellate purposes does not depend on the inclusion or omission of 
the “last pending claim” language. The Court of Appeals made this point in Botsford 
Continuing Care Corp v Intelistaf Healthcare, Inc, 292 Mich App 51; 807 NW2d 354 
(2011). There, the trial court’s order stated that it was final, even though it left several 
claims open. The appellants filed a claim of appeal, treating the order as a final order 
for appellate purposes. Before addressing the merits, the Court of Appeals explained 
that an order’s finality depends on the Michigan Court Rules, not the trial court’s 
erroneous insertion of “last pending claims” language. Id. at 61. Consequently, the order 
did not give rise to an appeal of right. (Fortunately, the Court of Appeals exercised its 
discretion to treat the claim of appeal as an application and granted it.) 

Why would the Michigan Court Rules require courts to insert “last pending claim” 
language if that language has no legal effect? Staff comments to the 1998 amendments 
to MCR 2.602 indicate that the Michigan Supreme Court added this requirement at 
the suggestion of the Michigan Judges Association “to facilitate docket management.” 
MCR 2.602, Staff Comment to 1998 Amendment. So this language is not about 
determining finality for appellate purposes. It’s about informing circuit-court clerks 
when to close a case. 

Advocates who confuse “last pending claim” language with a determination of finality 
can lose appellate rights. For example, suppose you receive an order in the opposing 
party’s favor on all counts. The opposing party’s sanctions motion is still pending, which 
prompts the court to add language stating that the order is not final and does not close 
the case. Because that order “disposes of all the claims and adjudicates the rights and 
liabilities of all the parties[,]” it is a final order under MCL 7.202(6)(a)(i). Instead of 
filing a timely claim of appeal, however, you rely on the “last pending claim” language 
and wait for an order on the sanctions motion before filing a claim of appeal. Then you 
receive a sanctions order stating that it is a final order that does close the case. If this 
sanctions order arrives more than 21 days after entry of the judgment on the merits, 
then you have waited too long to file a claim of appeal on the merits. 

You can still appeal the sanctions order under MCR 7.202(6)(a)(iv), but you’ve lost 
your right to file a claim of appeal from the merits judgment. Even if you still have time 
to file a delayed application, you’re likely to have an unhappy client. 

The lesson, therefore, is to assess finality based on MCR 7.202(6) and governing 
caselaw rather than the inclusion or omission of “final order” language. 
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When is a Court’s Decision 
Really “Final” for Purposes of 
Appeal?

As a general matter, appellate 
jurisdiction in both the Michigan Court 
of Appeals and the federal appellate 
courts stems from entry of a “final” 
decision. See MCR 7.203(A)(1) (“The 
court has jurisdiction of an appeal of 
right filed by an aggrieved party from . . 
. (1) A final judgment or final order . . . 
.); 28 USC 1291 (“The courts of appeals 
. . . shall have jurisdiction of appeals from 
all final decisions of the district courts of 
the United States . . . .”). But determining 
whether a decision is actually “final” for 
purposes of appeal is not always an easy 
task.

Michigan rules
With certain limited exceptions, the 

Michigan Court Rules define the “final” 
decision in a case as “the first judgment 
or order that disposes of all the claims 
and adjudicates the rights and liabilities 
of all the parties.” MCR 7.202(6)(a)(i). 
Seems straightforward enough, but what 
does it mean to “dispose” of the claims in 
a case and “adjudicate” the parties’ rights 
and liabilities? Do findings of fact and 
conclusions of law count? What if they 
contain the words “order” or “judgment” 
at the end? In short, it depends.

While a final judgment or order does 
not have to take any particular form, it 
has been said that “[t]o be final, that is, 
binding and determinative of litigation, 
a judgment must do more than indicate 
the judge’s opinion as to the outcome of 
an action and must be ‘rendered.’“ 7A 
Michigan Pleading and Practice (2d ed), 
§ 53:7. As explained in 3 Longhofer, 
Michigan Court Rules Practice, Text (7th 
ed), § 2602.2:

[A] distinction exists between the 
court’s decision or opinion and 
the judgment entered thereon. 
An opinion announces the court’s 
decision and its reasons therefor, 
but the further entry of a judgment 
is required to carry the decision 
into legal effect.

So, for example, a written opinion 
using language that is “prospective only” 
is not sufficient—i.e., a “judgment . . . will 
enter.” LeTarte v Malotke, 32 Mich App 
289, 290, 292; 188 NW2d 673 (1971). See 

also Heck v Bailey, 204 Mich 54, 55; 169 
NW 940 (1918) (finding statement that 
the defendant was “entitled to a divorce” 
was not sufficient to constitute a rendered 
judgment); Hibbard v Hibbard, 27 Mich 
App 112, 113; 183 NW2d 358 (1970) (no 
final judgment where the court’s opinion 
stated, “[a] judgment may be entered in 
accordance with the foregoing opinion”).

On the other hand, the Michigan Court 
of Appeals in  Cheron, Inc v Don Jones, 
Inc, 244 Mich App 212; 625 NW2d 93 
(2000), found the following language to 
be sufficient to constitute the trial court’s 
“judgment”: 

Judgment  should  be entered 
for plaintiff against defendant, 
Don Jones, Inc. in the amount of 
$57,000.

IT IS SO ORDERED. [Id. at 
220 n 4 (emphasis added by the 
court).]

The dissent considered this language as 
indicating the trial court’s  future  intent 
to enter a judgment, but the majority 
disagreed:

While the document was 
not entitled a “judgment,” it 
functioned, for all intents and 
purposes, as a judgment. Indeed, 
“judgment” is defined as “[a] 
court’s final determination of 
the rights and obligations of the 
parties in a case.” See Black’s 
Law Dictionary (7th ed), p 846. 
There is no requirement that this 
determination be contained in a 
document entitled a “judgment.” 
Such a requirement would 
elevate form over substance. 
Here, the trial court did indeed 
intend the original “opinion and 
order” to function as the “final 
determination of the rights and 
obligations of the parties.” [Id.]

What about the requirement under 
MCR 2.602(A)(3) that an order or 
judgment certify whether it resolves the 
last pending claim and closes the case? As 
we discuss more fully in our companion 
article, “‘Last Pending Claim’ Language 
in Trial-Court Orders: It’s a (Potential) 
Trap,” that can sometimes be helpful, 
but it isn’t determinative. See  Botsford 
Continuing Care Corp v Intelistaf 
Healthcare, Inc, 292 Mich App 51, 61; 807 

NW2d 354 (2011) (holding that an order 
leaving certain claims intact wasn’t final, 
regardless of the trial court’s statement 
to the contrary). Thus, the question in 
every case is whether the judgment, order, 
or opinion at issue intends to end the 
litigation, or whether it leaves open the 
possibility that some other action needs 
to be taken.

Federal rules
The federal rules make it easier to 

determine when a decision is final. With 
limited exceptions for orders disposing of 
certain post-judgment motions, Rule 58 
provides that every judgment “must be set 
out in a separate document.” FR Civ P 
58(a). The purpose of this requirement is 
to help avoid uncertainty “‘as to the date 
on which a judgment is entered,’ and thus 
when the time for an appeal begins to 
run.” United States v $525,695.24, Seized 
from JPMorgan Chase Bank Investment 
Account #xxxxxxxx, 869 F3d 429, 435 
(CA 6, 2017) (citation omitted). Rule 54 
provides additional guidance by stating 
that “[a] judgment should not include 
recitals of pleadings, a master’s report, or 
a record of prior proceedings.” FR Civ P 
54(a).

As a result, neither a court’s findings 
of fact and conclusions of law after a 
bench trial (or evidentiary hearing) nor 
a written opinion granting a motion to 
dismiss or for summary judgment will 
start the time to appeal (or to file post-
judgment motions). Instead, a separate 
document stating the court’s “judgment” 
must be entered that is (1) “self-contained 
and separate from the opinion,” (2) 
“note[s] the relief granted,” and (3) 
“omit[s] (or at least substantially omit[s]) 
the trial court’s reasons for disposing of 
the claims.”  LeBoon v Lancaster Jewish 
Community Ctr Ass’n, 503 F3d 217, 224 
(CA 3, 2007). If a separate document 
is not entered as required by Rule 58(a), 
then judgment is automatically entered 
after 150 days. FR Civ P 4(a)(7)(A)(ii).

Conclusion
More often than not, the finality of a 

court’s decision will not be difficult to 
assess. But care should be taken to ensure 
that it is, in fact, final.

Endnotes

1 Paraphrasing Ackbar, Gial, Return of the 
Jedi (1983).
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Legal Malpractice Update

Voutsaras v Attorney Defendants, unpublished per curiam opinion of the Court of 
Appeals, issued February 25, 2020 (Docket No. 345493); 2020 WL 908495

Facts:
The plaintiff (a financial planner) and the defendant (an estate-planning attorney) 

worked together on matters for mutual clients for several years. In 2012, the plaintiff 
and his wife, Diana, met with the defendant to discuss estate planning for the plaintiff ’s 
wife. Diana had been diagnosed with terminal cancer. The defendant drafted an 
irrevocable life insurance trust (ILIT) naming the plaintiff as the trustee. But Diana 
never signed that first draft of the ILIT.

Instead, Diana later contacted the defendant and met with him several times to discuss 
her estate planning. The plaintiff wasn’t a part of those discussions. Because of those 
conversations, the defendant drafted another ILIT, which named Diana’s daughter as 
the trustee. Diana executed the new ILIT. She passed away, and her daughter, as trustee, 
submitted life insurance claims that paid out over $3 million to the ILIT. 

The plaintiff filed suit against the defendant, alleging legal malpractice, breach of 
fiduciary duty, and silent fraud. The plaintiff contended that the defendant concocted 
a secret plan to divert the life insurance policies from the plaintiff, which the plaintiff 
believed were to be paid out to him to pay off creditors. The trial court granted summary 
disposition in favor of the defendant, holding that the plaintiff ’s legal-malpractice 
claim subsumed the fraud and breach-of-fiduciary duty claims. The court also held that 
the legal-malpractice claim was time-barred under the two-year statute of limitations. 
The plaintiff appealed.

Ruling:
The Court of Appeals agreed with the trial court. Courts look past labels and view 

the complaint as a whole to determine the “gravamen” of the action. Although the same 
set of facts may give rise to separate causes of action, when a plaintiff alleges negligent 
legal representation, the claim is one of legal malpractice, only.

The Court of Appeals determined that plaintiff ’s breach-of-fiduciary duty claim was 
duplicative of his legal-malpractice claim. Breach-of-fiduciary duty claims require a 
more culpable state of mind than what is needed to sustain a professional-negligence 
claim. Yet plaintiff alleged that the defendant owed him a fiduciary duty and breached 
that duty on the same facts as his malpractice claim. Because plaintiff didn’t allege the 
defendant breached a duty outside the alleged attorney-client relationship, his claim 
sounded in malpractice. 

The Court of Appeals held that the same was true as to plaintiff ’s silent fraud claim. 
Fraud is distinct from malpractice, and a claim can be made out when there was a 
suppression of material facts and a duty to disclose those facts. But, like plaintiff ’s 
breach-of-fiduciary duty claim, the only duty plaintiff alleged arose out of the purported 
attorney-client relationship. Looking through the labels placed on plaintiff ’s claim, 
the Court of Appeals agreed with the trial court that the plaintiff ’s malpractice claim 
subsumed the fraud claim.

Because the plaintiff filed his claim more than two years after the last date of 
professional services rendered (here, when Diana executed the ILIT), the Court of 
Appeals upheld dismissal of the lawsuit under the two-year statute of limitations 
governing legal-malpractice claims. The six-month discovery rule didn’t save the 
plaintiff ’s claim either.
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Practice Note:
Former clients may seek to sidestep the 

two-year statute of limitations applicable 
to legal-malpractice claims by alleging 
other torts, like breach of fiduciary duty, 
which have longer limitations periods and 
don’t necessarily require expert testimony. 
Even though the existence of an attorney-
client relationship doesn’t automatically 
preclude a breach-of-fiduciary duty claim, 
a plaintiff must prove conduct involving 
a more culpable state of mind to sustain 
separate and distinct tort claims. 

AES Management, Inc v Attorney-
Defendants, unpublished per curiam 
opinion of the Court of Appeals, issued 
February 6, 2020 (Docket No. 346160); 
2020 WL 598373

Facts:
Plaintiff AES Management, Inc. 

contracts with business clients to provide 
human resource services. AES manages 
affiliate entities that perform the same 
or similar functions as AES. In 2005, 
Michigan’s Unemployment Insurance 
Agency (UIA) determined that AES owed 
$1.8 million in unpaid unemployment 
taxes. The UIA claimed that AES created 
the affiliate entities in order to take 
advantage of lower unemployment tax 
rates (a practice called “payrolling”) and 
made material misrepresentations to the 
UIA. Because of the latter charge, the 
UIA determined that AES was subject 
to statutory damages under the Michigan 
Employment Security Act, totaling $10 
million.

An Administrative Law Judge 
reversed the UIA’s determination that 
AES engaged in fraud or payrolling. 
The UIA appealed the ALJ’s decision to 
the Michigan Compensation Appellate 
Commission (MCAC), which agreed 
that AES didn’t commit fraud, but 
found that AES engaged in payrolling. 
So, the MCAC reinstated AES’s $1.8 
unemployment tax liability.

AES retained the defendants to 
represent it in the unemployment taxes 
matter in 2014. The defendants appealed 
the MCAC’s decision to the Macomb 

County Circuit Court. The circuit 
court affirmed the MCAC’s decision, 
but the defendants didn’t report that 
development to their client for nine 
months. At that point, AES was unable 
to obtain a discretionary appeal to the 
Court of Appeals. The defendants filed a 
delayed application for leave to appeal to 
the Court of Appeals, which was denied. 
AES then sued the defendants for legal 
malpractice.

In response, the defendants filed a 
motion for summary disposition under 
MCR 2.116(C)(8) arguing that AES 
failed to state a claim because it didn’t 
plead that the issues AES would have 
raised on appeal were of sufficient public 
importance or that the circuit court’s 
errors were so readily apparent that the 
Court of Appeals would have granted 
leave. The trial court granted summary 
disposition in favor of the defendants. 
AES appealed.

Ruling:
The Court of Appeals reversed the 

trial court’s decision, holding that AES 
properly pleaded its legal-malpractice 
claim. The elements of a legal-malpractice 
action are 1) an attorney-client 
relationship, 2) negligence in the legal 
representation of the plaintiff, 3) that 
the negligence was a proximate cause of 
an injury, and 4) the fact and extent of 
the injury alleged. Here, AES alleged 
an attorney-client relationship in the 
underlying proceedings. AES alleged that 
the defendants were negligent in various 
ways, including failing to take action to 
monitor the status of the appeal, failing 
to inform AES of critical developments 
that caused AES to be unable to obtain 
a discretionary appeal to the Court of 
Appeals, and failing to file a timely 
application for leave to appeal the circuit 
court’s decision. And AES alleged 
that  but for  the defendants’ malpractice, 
it would have successfully appealed the 
circuit court’s decision and avoided the 
tax liability. Consequently, the Court of 
Appeals held that the trial court erred 
in granting summary disposition under 
MCR 2.116(C)(8).

Even though the defendants sought 
summary disposition under MCR 
2.116(C)(8), they asserted that AES 
couldn’t prove causation. Citing a footnote 
in  Charles Reinhart Co v Winiemko, 444 
Mich 579 (1994), the defendants argued 
that to sustain its legal-malpractice claim, 
AES must show that an appellate court 
would have 1) had jurisdiction to hear 
the appeal, 2) would have granted review 
when the review is discretionary, and 3) 
that the trial court’s judgment would have 
been modified on review. 

The Court of Appeals rejected that 
proposed standard, holding whether 
AES could  prove  the elements of its 
claim isn’t a proper ground for granting 
a (C)(8) motion. Even if  the defendants 
brought a motion under MCR 2.116(C) 
(10), the Court of Appeals held that it 
still would have been error to grant the 
motion. That’s because the standard set 
forth in the footnote in Charles Reinhart 
Co is dicta that applies only to Michigan’s 
Supreme Court. On the other hand, the 
Court of Appeals “grants leave more freely 
and more broadly” than the Supreme 
Court. To establish that the Court of 
Appeals would have granted a timely filed 
application for leave to appeal, a plaintiff 
need only establish that its issues and 
claims of error merit review. Here, AES 
could make that showing.

Practice Note:
A motion for summary disposition 

under MCR 2.116(C)(8) tests the 
sufficiency of the claim by the pleadings 
alone. Whether a plaintiff can prove the 
elements of their claim is an evidentiary 
issue, not a pleading requirement. 

Moreover, in its role as an “error-
correcting” court, the Court of Appeals 
has more flexibility to grant or deny an 
application for leave to appeal than the 
criteria applicable to the Supreme Court’s 
consideration of whether to grant a 
petition for leave to appeal.

1  The authors would like to thank Jim Hunter for 
his work on this article.
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Taylor v University Physician Group: Michigan Court of Appeals Allows Expert 

Testimony that Conflicts with Eyewitness Testimony

Introduction
The Michigan Court of Appeals recently issued an opinion in Estate of Taylor by 

Taylor v University Physician Group, 329 Mich App 268; 2019 WL 3366607 (2019), 

that could significantly change the standard for admitting expert opinion testimony, 
particularly in medical-malpractice actions. Judge Elizabeth L. Gleicher wrote the 

majority opinion in Taylor, which has been marked for publication. Judge Gleicher was 

joined by Judge Cynthia Diane Stephens in affirming the trial court’s order denying 
defendants’ motion for summary disposition. Judge Colleen A. O’Brien explained in 
her dissenting opinion that she would have granted defendants’ motion. The defendants 
have filed an application for leave to appeal to the Michigan Supreme Court that is 
currently pending, but, for now, the core takeaway from Taylor is that an expert’s 
opinion may be admissible even when it conflicts with facts in the medical record 
established by eyewitness testimony.

To briefly summarize, Taylor was a medical-malpractice/wrongful-death action 

arising from a colonoscopy performed on plaintiff’s decedent, Effie Taylor. During 
the colonoscopy, defendant Dr. Manuel Sklar biopsied lesions in Ms. Taylor’s colon 
that he thought were arteriovenous malformations (“AVMs”). Three days later, Ms. 

Taylor, presented with rectal bleeding, and Dr. Veslave Stecevic, a subsequent treater, 

inspected the colon to find the source of the bleeding. When the bleeding could not be 
stopped, Ms. Taylor underwent emergency surgery to remove her colon. Ms. Taylor 

was a Jehovah’s Witness who refused blood transfusions, and died from blood loss.

Dr. Stecevic testified that the bleeding originated at the site of a ruptured 
diverticulum—not from the site of the biopsies taken by Dr. Sklar—and that her 

bleeding and death were therefore wholly incidental to the biopsies. Contrary to Dr. 

Stecevic’s eyewitness testimony, plaintiff’s expert witness, Dr. Todd Eisner, testified 
that the biopsies caused the bleeding that led to Ms. Taylor’s death.

The core issue in Taylor was the application of the rule set forth in Badalamenti 

v William Beaumont Hosp-Troy, 237 Mich App 278, 287 (1999)—namely, that an 

expert’s opinion is objectionable when his “testimony is inconsistent with the testimony 
of a witness who personally observed an event in question, and the expert is unable to 
reconcile his inconsistent testimony other than by disparaging the witness’ power of 
observation.” Defendants argued that, under Badalamenti, Dr. Eisner’s testimony was 
inadmissible because it was inconsistent with Dr. Stecevic’s factual observations, and 
there was no basis for the inconsistency other than disparaging Dr. Stecevic’s powers 
of observation. The Court of Appeals disagreed, distinguishing Badalamenti by 

emphasizing that the evidence in Badalamenti with which the expert’s opinion 
conflicted was based on objective measurements obtained by machines, rather than 
conflicting with eyewitness observations, as in Taylor.  

The Rule from Badalamenti
According to Michigan Rule of Evidence 703, an expert’s opinion testimony must be 

based on factual evidence in the record. MRE 703 provides as follows: 

The facts or data in the particular case upon which an expert bases an opinion or 
inference shall be in evidence. This rule does not restrict the discretion of the court to 
receive expert opinion testimony subject to the condition that the factual bases of the 
opinion be admitted in evidence hereafter. 

By: Daniel J. Ferris and F. Broc Gullett
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It is well established that this rule 

precludes expert testimony based on 
assumptions that conflict with the facts in 
the record. See Green v Jerome-Duncan 

Ford, Inc, 195 Mich App 493, 498-499 

(1992); Thornhill v City of Detroit, 142 

Mich App 656, 658 (1985); Skinner 

v Square D Co, 445 Mich 153, 172 n 

14 (1994). Arising from this line of 

cases, Badalamenti has become the 

seminal case related to the admissibility 

of expert testimony when conflicts occur 
between the expert’s testimony and facts 
established in the record. 

In Badalamenti, plaintiff’s theory of 
liability depended on evidence showing 

that defendants failed to diagnose and 

properly treat plaintiff for cardiogenic 

shock. At trial, defendants presented 

evidence of hemodynamic measurements 

obtained by technical devices: the 

patient’s wedge pressure, cardiac 
index, and systolic blood pressure—
all of which tended to negate the 

possibility that plaintiff suffered from 

cardiogenic shock. Additionally, Dr. John 

Cieszkowski testified that he performed 
an echocardiogram on plaintiff—a 

procedure requiring the doctor to observe 

and interpret images on a screen—

and found that the wall function of 

plaintiff’s heart was nearly normal, 
ruling out a diagnosis of cardiogenic 

shock. Badalamenti, 237 Mich App at 

287-288. Contrary to Dr. Cieszkowski’s 
first-hand testimony, the plaintiff’s 
expert, Dr. Daniel Wohlgelernter, opined 
that the “plaintiff’s left ventricle heart 
wall function was significantly damaged 
on March 16, which he agreed was the 

pertinent time frame and the definitive 
component for a diagnosis of cardiogenic 

shock.” Id. at 288. Dr. Wohlgelernter 

conceded that if Dr. Cieszkowski’s 
March 16 echocardiogram had shown 

relatively normal heart wall motion, he 

would agree that plaintiff could not have 

suffered from cardiogenic shock. Still, he 

went on to explain that he nonetheless 
believed plaintiff suffered cardiogenic 

shock because he was skeptical about the 

findings of the echocardiogram performed 
by Dr. Cieszkowski. 

After a jury verdict in plaintiff’s 
favor, the Badalamenti court held that 

defendants were entitled to JNOV 
because there was no basis for Dr. 

Wohlgelernter’s expert opinion, as it 

conflicted with the facts established in the 
record. In particular, the court explained 
that Dr. Wohlgelernter had no reasonable 

basis in evidence to support his opinion 

that plaintiff’s left ventricular heart wall 
function was significantly damaged on 
March 16, because he based his opinion 

on his skepticism and disparagement of 

Dr. Cieszkowski’s findings, rather than 
any evidence in the record. The holding 

in Badalamenti seemed to create a 

relatively clear rule for determining the 

admissibility of expert opinion testimony 
that is inexplicably inconsistent with a 
witness’ first-hand observations: it is not 
admissible.

The Taylor Ruling 
The Court of Appeals’ decision 

in Taylor, while purportedly 

distinguishing Badalamenti, significantly 
constricts the standard articulated in that 

case. In Taylor, the court explained that 
Dr. Sklar noted in his operative report 

that a segment of Ms. Taylor’s ascending 
colon “had an appearance of multiple 

small blood vessels suggestive for an 

extensive AVM malformation” and that 
“[b]iopsies were taken.” Taylor at *1. 

Furthermore, at his deposition, Dr. Sklar 

confirmed that he biopsied “a vascular 
lesion[,]” and his records did not support 

that he biopsied a diverticulum or that 

there was any diverticular bleeding. Id.

Three days after Dr. Sklar took the 

biopsies, Ms. Taylor presented with rectal 

bleeding. Because an angiogram failed 
to locate the source of the bleeding, Dr. 

Stecevic performed a colonoscopy to 

determine the cause. Dr. Stecevic testified 
that he found no AVMs in Ms. Taylor’s 
colon but observed that Ms. Taylor was 

bleeding from a diverticulum in her 

intestinal wall, rather than from the site of 

Dr. Sklar’s biopsies. He further stated in 
his deposition that the fact “[t]hat Taylor 

was bleeding from a diverticulum three 

days after undergoing biopsies of her 

colon was ‘simply a coincidence[.]’” Id. 

at *2. Dr. Stecevic recorded in Ms. 

Taylor’s medical record that he injected 
epinephrine into what he thought was 

a bleeding diverticulum and that this 

staunched the hemorrhage, but did not 

completely stop the bleeding. 

Plaintiff’s expert, Dr. Eisner, opined 
that he thought Ms. Taylor’s bleeding 
came from the site of the biopsies rather 

than the diverticulum, in part because she 

had been on the blood thinner, Plavix, 
leading up to the procedure. He explained 
that diverticular bleeding is very rare, and 

he provided reasons suggesting that Dr. 

Stecevic was mistaken in his observation 

that the bleeding was coming from a 

spontaneously ruptured diverticulum. Dr. 

Eisner explained that when there is much 
blood in the colon, it can pool in the 

diverticular pockets and then come out of 

the pockets, taking on the appearance of 

diverticular bleeding. He also noted that 
“it would be an unusual coincidence for 

her to have a bleeding diverticulum after 

what the gastroenterologist thought was 

an AVM, was biopsied when she took 

Plavix, and then she started to bleed after 
that.” Id. at *5.  

Curiously, the majority in Taylor pitted 

Dr. Sklar’s testimony against that of Dr. 
Stecevic and focused on whether there 

were AVMs in Ms. Taylor’s colon, rather 
than on whether Ms. Taylor was bleeding 

from the location of the biopsies before 

the second colonoscopy. The court 

emphasized that Dr. Sklar’s operative 
report, along with his subsequent 

testimony, supported that he biopsied 

AVMs in Ms. Taylor’s colon and was 
therefore inconsistent with Dr. Stecevic’s 
opinion that no AVMs were biopsied. 

Citing the United States Supreme Court’s 
opinion in Tolan v Cotton, 572 US 650; 

134 S Ct 1861 (2014), the court explained 
that “summary judgment is inappropriate 

where witnesses to an event provide 

starkly different descriptions of what 

they saw, heard, or perceived.” Taylor at 

*3. Thus, the court emphasized that Dr. 

Sklar’s testimony conflicted with Dr. 
Stecevic’s statement as it pertained to 
whether Ms. Taylor’s colon had any 
AVMs that were biopsied. Based on 
this conflict, the court found it proper to 
allow Dr. Eisner to infer from Dr. Sklar’s 
testimony that AVMs were biopsied and 

to assume further that the biopsy sites 

bled three days later (before the second 

colonoscopy) even though Dr. Stecevic 

specifically testified that the biopsy sites 
were not the source of the bleeding that 

caused Ms. Taylor’s death.  

The Taylor majority acknowledged 

defendants’ argument—specifically that 
the standard from Badalamenti rendered 

Dr. Eisner’s expert testimony about 
the source of Ms. Taylor’s bleeding 
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inadmissible because the statement 

was inconsistent with Dr. Stecevic’s 
eyewitness account. However, the 
court thought that defendants’ reliance 
on Badalamenti was misplaced due to what 

it perceived to be a key distinction. That 

is, in Badalamenti, the evidence related 

to whether the “plaintiff had cardiogenic 

shock included objective hemodynamic 

measurements obtained by technical 

devices: the patient’s wedge 
pressure, cardiac index, and systolic 
blood pressure[,]” as well as an 

echocardiogram—a procedure that 

includes a physician’s interpretation of 
images on a screen—and the objective 

measurements did not support that the 

plaintiff was in cardiogenic shock. Id. at 

*5 (emphasis in original). According 

to the Taylor court, the testimony of 

plaintiff’s expert in Badalamenti was 

inadmissible because the expert conceded 
that the measurements were “contrary 

to a diagnosis of cardiogenic shock” 

but maintained that the plaintiff had 

cardiogenic shock, supporting his belief 

merely by expressing “skepticism” of the 
results of the echocardiogram. Id.

The Taylor court emphasized the 

importance in Badalamenti that the 

evidence “rested largely on objective 

measurements obtained by machines rather 

than eyewitness observations.” Id. The 

court then explained that “[u]nlike the 
hemodynamic measurements that figured 
prominently in Badalamenti, the evidence 

supporting that Ms. Taylor’s bleed 
came from a diverticulum rather than 

a biopsied AVM is purely subjective—

Dr. Stecevic’s interpretation of what he 
saw.” Id. The court added that Dr. Sklar’s 
eyewitness testimony provided the facts 

underpinning Dr. Eisner’s statement. 
Therefore, the court explained, Dr. 
Eisner’s evidence was consistent with 
the facts in the record and not grounded 

in “mere speculation or baseless disdain 

for a contrary conclusion.” Id.  The court 

went on to affirm the circuit court’s 

decision to deny defendants’ motion for 
summary disposition. 

Judge O’Brien’s Dissenting 
Opinion in Taylor

Judge Colleen O’Brien wrote a salient 
dissenting opinion in which she focused 

on what she perceived to be the core issue: 

whether the evidence that the biopsy sites 

were bleeding, if any, was adequate to 

support Dr. Eisner’s expert opinion that 
the biopsy sites were, in fact, bleeding. 

Judge O’Brien explained that Dr. Stecevic 
washed and looked for an active bleed 

at the sites where Dr. Sklar biopsied but 

could not find any bleeding. She further 
explained that Dr. Stecevic even took 
pictures of the areas where he searched, 

showing that the blood was washed 

away, so he had a clear view. Based on 
these facts, in Judge O’Brien’s opinion, 
Dr. Stecevic’s testimony established that 
as of the time of Ms. Taylor’s second 
colonoscopy, she was not bleeding 

from the areas biopsied by Dr. Sklar. It 

followed, then, that if Ms. Taylor was not 

bleeding from the biopsy sites at the time 

of the second colonoscopy, plaintiff could 

not establish that Dr. Sklar’s biopsies 
caused Ms. Taylor’s death, entitling the 
defendants to summary disposition.  

Judge O’Brien further explained why 
she thought to allow Dr. Eisner’s testimony 
violated the rule from Badalamenti. 

Despite Dr. Stecevic’s clear testimony 
to the contrary, Dr. Eisner testified that 
he believed the biopsy sites continued to 

bleed. Dr. Eisner testified that he thought 
Dr. Sklar and/or Dr. Stecevic were 

mistaken—stating that he did not believe 

Dr. Sklar and/or Dr. Stecevic “‘truly knew 

where [they] were’ in the colon during 
the colonoscopies because ‘there is not a 

road map in there, so sometimes we don’t 
know exactly where we are. Sometimes 
it’s an estimate.’” Taylor at *9 (O’Brien, 
J., dissenting). Thus, Judge O’Brien 
explained, “Dr. Eisner opined that one or 
both of the doctors were mistaken about 

where they were in the colon.” Then, 

quoting Badalamenti, Judge O’Brien 
tied it all together, explaining that “an 
expert’s opinion—here, Dr. Eisner’s—
is inadmissible if it ‘is inconsistent 

with the testimony of a witness who 

personally observed an event in question, 

and the expert is unable to reconcile 
his inconsistent testimony other than 

by disparaging the witness’ power of 

observation.’” Id. (emphasis in original).

Effect of Taylor Moving Forward
As it stands, the Taylor majority’s 

conclusion that experts can disregard 
eyewitness observations significantly 
narrows the well-established rule 

from Badalamenti. This new rule is 

likely to have a significant impact on 
the defense of physicians in medical-

malpractice litigation. In particular, 

before Taylor, all entries in a patient’s 
medical record—whether derived from 

a health care provider’s observations or 
an objective test using a machine—were 

entitled to equal respect. Now, as a result 

of Taylor, subjective observations of 

health care providers are denigrated such 

that an expert witness can disregard them. 
Indeed, under this standard, an expert can 
offer an opinion diametrically opposed 

to the healthcare provider’s observation, 
so long as the expert can attach her 
inferences to some other evidence in the 

record. 

If it stands, this new rule will allow a 

plaintiff and his or her expert to disregard 
aspects of the medical record that are 

inconsistent with the plaintiff’s theory 
of liability. Indeed, it opens up many 

more opportunities for creative liability 

theories by plaintiffs’ experts in medical-
malpractice cases because the experts are 
not constrained by first-hand observations 
noted in the medical record. With the 

defendants’ application to the Michigan 
Supreme Court pending, it remains to be 

seen whether the rule from Taylor will 

become the new norm.  
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While reporting on this ordinary Wednesday after Super Tuesday, I know that two 

things are certain – first, that spring is finally on its way, and second, that the “silly 
season” leading up to the November election will also be upon us soon. I was reminded 

of these truths on a sunny afternoon last week when my concentration was disrupted 

by a joyful and boisterous noise coming from the front lawn of the state Capitol across 

the street. Looking out, I saw a large wading pool on the pavement by the front steps 

with an adjoining platform from which a bipartisan parade of legislators, legislative 

staff and political junkies, many of them clad in colorful and outrageous costumes, 

were launching themselves into the chilly water and then lingering just long enough to 

take a bow before retreating to the warmth inside. The purpose of this relatively new 

spectacle – the “Legislative Polar Plunge” – was charitable, and the mood jovial. I 

realized, of course, that this friendly feeling of bipartisan détente will soon be replaced 

by the polarized animosity that we may all expect to see in this Presidential election 
year, but for that short time, it was a beautiful thing to see.

Our Legislature will take its spring break in the first week of April and then continue 
in session before adjourning for the summer recess sometime in June. As is customary 

in the first few months of any year, much of the Legislature’s attention to date has 
been focused upon crafting the budget for the next fiscal year, which will begin on 
October 1st. The Governor and the legislative leadership have expressed a mutual 
desire to complete this process before the summer recess while working together to 

avoid the mistakes that led to last year’s budget debacle. A few other initiatives have 
been addressed, some of which are deserving of passing reference, but it is unlikely 

that anything of great substance will be accomplished in the remainder of this year. 

The Senators are not up for election this year, but all of the seats in the House of 
Representatives for the next session will be filled in the November election, so the 
eligible incumbent Representatives and all who aspire to fill an open House seat will 
be vigorously campaigning. And when our Legislators are on the campaign trail, there 

isn’t a lot that gets done in Lansing.

Public Acts of 2019
There are now 178 Public Acts of 2019 – 32 more than when I last reported in 

December.

 They include several new acts (2019 PA Nos. 148 – 153 and 157-159) created by the 

enactment of a package of bills that were passed in December but had not yet received 

the Governor’s approval before my last report. As I mentioned briefly in that report, 
the changes proposed by that legislation and now approved will provide a substantial 

overhaul of the State’s gaming laws. Although too numerous to discuss in detail here, 
the proposed changes have amended the Michigan Gaming Control and Revenue 

Act and other existing gaming laws, and created new acts, to authorize, regulate and 
raise tax revenue from internet gaming, sports betting, fantasy sporting contests, and 
wagering on live and simulcast horse racing events. New penalties have also been 

provided for violations of the new provisions, with corresponding amendments of the 

Penal Code and Code of Criminal Procedure.

Another package of new acts (2019 PA Nos. 171 – 176) has amended several sections 

of the Penal Code to add “cryptocurrency” and “distributed ledger technology” to the 

statutory definitions of several criminal offenses, including crimes against animals, 
credit card offenses, racketeering, obtaining money or other things of value by false 

pretenses, embezzlement, forgery, and counterfeiting, and money laundering. 
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The few other new Public Acts of 2019 

that may be of interest include:

2019 PA 161 – House Bill 5176 

(Hernandez – R) which, according to 

last year’s budget compromise, imposes 
new procedural limitations upon the 

State Administrative Board’s authority 
to make administrative inter-transfers 

of funds within appropriations for 

particular executive departments, boards, 
commissions, officers or institutions in 
the future. 

2019 PA 170 – Senate Bill 110 (Lucido 

– R), which has amended the Estates 

and Protected Individuals Code, MCL 

700.5306, to provide that a court may 

appoint a limited guardian to supervise 

access to an incapacitated individual if it 

finds, by clear and convincing evidence, 
that: 1) the individual is incapacitated; 

2) that a person having the care and 

custody of that individual has denied 

another person access to that individual; 

and 3) that the incapacitated individual 

desires contact with the other person or 

that contact with the other person is in the 

incapacitated individual’s best interest.   

Public Acts of 2020  
As of this writing, there are 56 Public 

Acts of 2020. The few which may be of 

interest to our members include:

2020 PA 33 – House Bill 5124 (Byrd – 
D), which has amended several sections of 
the General Property Tax Act to provide 
new options to enable homeowners to 
avoid loss of their homes by foreclosure 
for unpaid property taxes. 

2020 PA Nos. 36-38 – House Bills 
4468 ( Johnson – R); 4444 ( Johnson 
– R)  and  4445 (Iden – R), which have 
amended provisions of the Freedom 
of Information Act to facilitate the 
publication and disclosure of public 
documents by the use of electronic media. 
The amendatory acts would allow state 
agencies to make required publications 
of public documents in electronic 
format; allow public bodies to respond 
to requests for production of documents 
electronically, at the request of the party 
seeking disclosure; and allow for the 
production of requested documents on 
any form of non-paper physical media.  

2020 PA 42 – House Bill 5117 
(Bolden – D) and  2020 PA 44 – Senate 

Bill 68 (Wojno D)  have amended 
Chapter 64 of the Revised Judicature 
Act, MCL 600.6431 and 600.6452, to 
provide that the notice requirements and 
limitation periods of those provisions 
will not apply to claims against the state 
for compensation under the wrongful 
imprisonment compensation act. 

2020 PA 43 – House Bill 5118 (Calley 
– R)  completes the package by its 
amendment of the wrongful imprisonment 
compensation act extending the time for 
filing of claims under the act by persons 
released from custody before March 29, 
2017, to allow the filing of such claims 
within 18 months after the effective date 
of this amendatory legislation. 

Old Business and New Initiatives
New legislation of interest includes the 

following:

House Bill 5421 (Filler – R), 

which would amend the Penal Code, 

MCL 750.539c, to provide that its 

prohibition against the use of devices for 

eavesdropping on private conversations 

would not apply to the use of such devices 

for purposes of security monitoring of a 

residence or other structure on residential 

property if the monitoring is conducted 

in conformity with MCL 750.539d. That 

provision allows security monitoring in a 

residence if the monitoring is conducted 

by or at the direction of the owner or 

principal occupant of the residence and is 

not conducted for any “lewd or lascivious 

purpose.” The House passed this bill on 
March 3rd and now awaits consideration 

by the Senate Committee on Judiciary 

and Public Safety. 

Senate Bill 686 (Barrett – R), which 
would create a single-section act providing 
new whistleblower-type protection for 
classified civil service employees of state 
departments and agencies and nonpartisan 
legislative staff for communications with 
a legislator or a legislator’s staff. The new 
section prohibits disciplinary action by a 
state department or agency or a member 
or office of the Legislature for such 
communications unless the law prohibits 
the specific communication at issue, and 
the disciplinary action is taken following 
authority otherwise provided by law. The 
Senate passed the bill and referred it to 
the House Committee on Oversight on 
February 26th.

Senate Bill 790 (Runestad – 
R) proposes an amendment of the Revised 
Judicature Act to add a new section 
MCL 600.1429. The new section would 
allow public access to video recordings 
of public court proceedings following 
the stated procedures and requirements 
while emphasizing that video recordings 
made available according to this new 
section would not be considered an 
official record of court proceedings. This 
bill was introduced and referred to the 
Senate Committee on Judiciary and 
Public Safety on February 11, 2020, but 
has not been scheduled for hearing as of 
this writing. 

The Legislature as Litigator
Finally, it is appropriate to make note 

of the efforts that the Legislature has 

made during this session to defend the 

actions of the prior legislature in judicial 

proceedings. Those actions taken during 

the lame-duck session of 2018 were 

discussed in my prior report providing 

the details of that exciting and divisive 
session.

The first of these judicial proceedings 
involved the present Legislature’s request 
to the Supreme Court to issue an advisory 

opinion on the constitutionality of 2018 

PA Nos. 368 and 369 – a request made 

hoping that the Court would settle an 

intense debate whether those acts had 

been validly enacted using the “adopt and 

amend” strategy employed to do so. As 

some will recall, the stage for this dispute 

was set in September of 2018 when the 

Legislature passed legislation to raise the 

minimum wage and require employers to 

provide paid sick leave, which had been 

proposed by voter initiatives supported 

by enough petition signatures. (2018, PA 

Nos. 337 and 338) This action was taken 

by the Republican majority to prevent 

the submission of those questions to the 

voters with the intent to repeal or modify 

the newly-created provisions in the lame-

duck session when it would be possible to 

do so by a simple majority vote instead of 

the generally unattainable three-quarters 

vote required to repeal or amend an 

initiated law approved by the voters at the 

polls.

Following that plan, bills were promptly 

introduced on the Thursday after the 

general election to scale back the voter-
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initiated reforms enacted in September. 

Those bills, which became 2018 PA 

Nos. 368 and 369, were quickly passed 

over strenuously-voiced objections, and 

subsequently approved by Governor 

Snyder on December 13th after a period 

of speculation as to whether he would 

aid this unapologetic effort to thwart 

the people’s reserved right to propose 
initiated laws. 

Separate requests for an advisory 

opinion on the constitutionality of those 

amendatory acts were filed by the Senate 
and the House of Representatives on 
February 13, 2019, before their effective 

date. On April 3, 2019, the Supreme 
Court requested additional briefing and 
heard oral arguments addressing both 

sides of the issue in July. On December 
18, 2019, the Court issued its decision 

denying the requested advisory opinion 

in a peremptory order, with lengthy 

concurring and dissenting opinions, 

stating that the requests for advisory 

opinions were denied “because we are 

not persuaded that granting the requests 

would be an appropriate exercise of the 
Court’s jurisdiction.” In re House of 

Representatives Request for Advisory 

Opinion Regarding Constitutionality of 

2018 PA 368 and 369, ___ Mich ___; 936 

NW2d 241 (2019)

Justice Clement’s concurring opinion 
stated her finding that the Court lacked 
jurisdiction to grant the requested 

advisory opinions after the effective date 

of the legislation – an opinion which was 

also shared by Chief Justice McCormack. 

Justice Cavanagh’s concurring opinion 
stated her belief that Justice Clement’s 
view of the Court’s jurisdiction was 
“compelling” but ultimately concluded 

that this was not an appropriate occasion 

for the Court to exercise its discretion 
to issue an advisory opinion. Justice 

Bernstein concurred with Justice 
Cavanagh. Justices Viviano and Zahra 

dissented, expressing their opinion that 
the Court did have jurisdiction to grant 

the requests for issuance of an advisory 

opinion and that it should have granted the 

request in this case. None of the opinions 

addressed the critical constitutional 

questions presented, and thus, the validity 

of this legislation remains unresolved, to 

be decided in future litigation.

The Legislature has also weighed in on 

litigation addressing the constitutionality 

of 2018 PA 608, enacted during the lame-

duck session of 2018. As some may recall, 

PA 608 was created by the enactment of 

legislation, prompted by dissatisfaction 

with the success of voter initiatives in the 

2018 general election, which proposed 

amendments of the Michigan Election 

Law to create new more restrictive 

procedural requirements governing voter 

initiatives proposing initiated laws and 

constitutional amendments. Most notably, 

the act provided that no more than 15% of 

the petition signatures used to determine 

the sufficiency of support for an initiative 
petition could be provided by voters in any 

single congressional election district – a 

restrictive requirement finding no support 
in the governing constitutional language. 

Other new provisions required that 
initiative petitions include a checkbox to 
identify petition circulators as volunteers 

or paid circulators and required paid 

circulators to file an affidavit identifying 
themselves as such before circulating 

petitions for voter signatures. 

This legislation has been widely 

criticized as an impermissible attempt to 

limit the People’s constitutionally reserved 
right to pursue voter initiatives proposing 

amendment of the Constitution, adoption 

of initiated laws, and referendum of 

enacted legislation. The new restrictions 

on the collection of petition signatures 

were particularly problematic in light of 

the abundant case law from our Supreme 

Court holding that the Legislature 

may not impose statutory restrictions 

that curtail or unduly burden the free 

exercise of the People’s constitutional 
right to pursue voter-initiated proposals. 

Thus, it came as no surprise that the 

constitutionality of this amendatory 

legislation was subsequently challenged 

in an action for declaratory judgment 

filed in the Court of Claims on behalf of 
the League of Women Voters and other 

interested parties. The Attorney General 

has agreed that the challenged portions 

of the legislation are unconstitutional and 

has, therefore, declined to defend it. The 

Senate and House of Representatives, 
desiring to uphold the law enacted by the 

prior legislature, has sought to intervene 

for that purpose.  

On January 27, 2020, the Michigan 
Court of Appeals issued its published 

decision addressing the constitutional 

challenges to 2018 PA 608 in League 

of Women Voters v Secretary of State, 

___ Mich App ___; ___ NW2d ___; 

(2020). In a majority Opinion written 
by Judge Deborah Servitto and joined 

by Judge Michael Gadola, the Court 

affirmed the decision of Court of Claims 
Judge Cynthia Stephens holding that the 

new 15% limitation on petition signatures 

collected from any single congressional 

district and the new requirement that 

petitions include a checkbox identifying 
the circulator as a paid or volunteer 

circulator are unconstitutional and 

therefore cannot be enforced.

The Court of Appeals also agreed 

with the League of Women Voters and 

the Secretary of State that the new 

requirement for paid circulators to file 
an affidavit identifying themselves 
as paid circulators before circulating 

petitions is also unconstitutional and 

therefore cannot be enforced, reversing 

Judge Stephens’ decision to the contrary. 
And like Judge Stephens, the Court of 

Appeals majority found that the Michigan 

Senate and House of Representatives 
lacked standing to pursue their claim for 

declaratory relief but received their briefs 

and considered their arguments in support 

of the legislation, nonetheless. Judge 

Mark Boonstra wrote a separate opinion 
concurring in part and dissenting in part. 

He disagreed with the majority’s holding 
that the Legislature lacked standing to 

present its claims and its conclusion 

that the new checkbox requirement was 
unconstitutional but agreed that the new 

15% signature limitation and the affidavit 
requirement were unconstitutional and 

could not be enforced.

On February 3rd, the Senate and House 
of Representatives applied for leave 

to appeal the decision of the Court of 

Appeals to the Michigan Supreme Court. 

On February 14th, the Supreme Court 
issued an order scheduling oral argument 

on their application for March 11th.

What Do You Think? 
Our members are again reminded that 

the MDTC board regularly discusses 

pending legislation and positions to be 

taken on bills and resolutions of interest. 

Your comments and suggestions are 

appreciated and may be submitted to the 

board through any officer, board member, 
regional chairperson or committee chair.
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Insurance Coverage Report

City of Bad Axe v Pamar Enterprises, Inc, unpublished per curiam opinion of the 
Court of Appeals, issued January, 14, 2020 (Docket No. 345810); 2020 WL 230010

Defendant Pamar Enterprises, Inc. was the winning bidder for a contract with the 
Michigan Department of Transportation (“MDOT”) to reconstruct highway M-53 
and perform sewer work located in the City of Bad Axe (“City”). The MDOT proposal 
advised that the successful bidder was responsible for securing insurance in accordance 
with its specifications, including that the policy had to provide coverage for the City and 
others. Pamar secured a general commercial liability policy through Secura Supreme 
Insurance Company. After Pamar began work, a large “rain event” caused rainwater 
to flow into the sanitary system in the project area. Pamar, unpub op at 1. This caused 
damage to the property of multiple city residents, who filed suit against Pamar and 
the City. The City requested that Secura provide a defense, but Secura refused on the 
grounds that the residents “sought to hold plaintiff city responsible for its own acts of 
negligence regarding its maintenance of the sewer system.” Id. at 2. The City then filed 
this declaratory judgment action, seeking to compel Secura “to provide a defense and 
indemnity as well as reimbursement of expended attorney fees.” Id.

The trial court granted the City’s motion for summary disposition, finding that 
Secura was required to provide a defense and ordered payment of attorney fees. The 
Court of Appeals affirmed. The panel began its analysis by looking at the contract 
between MDOT and Pamar which, when read alongside the policy Secura issued to 
Pamar, clearly made the City an insured. Most relevant was an endorsement1 providing: 

A. Additional Insured When Required By Written Construction Contract

1. Operations Performed For An Additional Insured

 WHO IS AN INSURED is amended to include as an additional insured any 
person or organization for whom you are performing operations when you and 
such person or organization have agreed in a written contract or written agreement 
prior to a loss, that such person or organization be added as an additional insured on 
your policy. Such person or organization is an additional insured only with respect 
to liability for “bodily injury”, “property damage” or “personal and advertising 
injury” caused, in whole or in part, by:

a. Your acts or omissions; or

b. The acts or omissions of those acting on your behalf;

In the performance of your ongoing operations for an additional insured.

The panel found that this language made it “apparent that defendant Pamar obtained 
a general commercial policy of insurance through defendant Secura because it was 
a requirement of its contractual agreement with MDOT to be awarded the bid for 
the reconstruction of M-53 located in plaintiff city.” Pamar, unpub op at 5. “Although 
the policy contained an ‘additional insured’ endorsement, the plain language of the 
‘additional insured’ provision modified the ‘WHO IS AN INSURED’ language of the 
policy,” eliminating any distinction “between an insured and an additional insured….” 
Id. 

The panel then addressed “whether the underlying complaint raises a theory of 
liability against an insured that falls within the policy coverage.” Id. After taking a 
close look at the underlying complaint allegations,2 the panel held that it did. The 
panel found it “apparent from the allegations by the city residents in the underlying 
amended complaint that they claimed defendant Pamar’s alteration to the sewage 
system during construction caused the rain event to overwhelm the system and damage 



26 Michigan Defense Quarterly 

to their property.” Pamar, unpub op at 7. 
“Irrespective of the fact that a separate 
and distinct claim was raised against [the 
City], the allegations in the amended 
complaint attribute their damages to 
the actions of defendant Pamar in its 
construction work by its alterations to the 
area.” Id. “In light of defendant Pamar’s 
claim that [the City’s] sewage system was 
deficiently maintained, the city residents’ 
amended complaint included allegations 
that [the City’s] maintenance of the 
system was the cause or a contributing 
cause.” Id. 

Put another way, the “allegations in the 
complaint first attribute the city residents 
property damage to defendant Pamar’s 
negligence and, after defendant Pamar 
placed the blame on plaintiffs, the city 
residents amended their complaint to 
continue to allege that defendant Pamar 
was responsible or that both defendant 
Pamar and plaintiffs were responsible.” 
Id. at 8. The alternative allegations of 
independent negligence by the City “did 
not alter the fact that the underlying 
lawsuit arguably falls within the terms of 
the policy because it contests defendant’s 
actions and involvement in causing the 
property damage.” Id.

Messenger v Atain Ins Co, unpublished 
opinion per curiam of the Court of 
Appeals, decided December 26, 2019 
(Docket No. 344690); 2019 WL 7206066

Construction site accidents often 
result in complex coverage disputes due 
to the interplay between policies issued 
to property owners, general contractors, 
subcontractors. The Court of Appeals’ 
recent opinion in Messenger illustrates 
this. Messenger deals with liability 
coverage for a fatal workplace accident. 
Coverage turned on an exclusion in the 
Atain policy for “bodily injury” suffered by 
an “employee, subcontractor, or employee 
of any subcontractor … of any insured or 
any person performing work or services 
for any insured arising out of and in the 
course of employment by or service to 
any insured for which any insured may be 
held liable as an employer or in any other 
capacity….” Messenger, unpub op at 2. The 
Court of Appeals held that the exclusion 
applied and Atain owed no coverage.

Messenger, an employee of NBI 
Construction Services (“NBI”), was killed 
in a construction accident that occurred 
on the premises of Piedmont Concrete. 

NBI was a subcontractor for Mains 
Construction, the general contractor. 
Messenger’s estate filed suit against 
Piedmont Concrete, Mains Construction, 
and NBI. Mains Construction was 
insured by Atain, but Atain denied 
Mains Construction’s tender, asserting 
that there was no coverage. Piedmont 
Concrete settled with the estate and NBI 
was dismissed pursuant to the exclusive 
remedy provision of the Worker’s 
Compensation Act. Mains Concrete 
reached an agreement with the estate 
whereby Mains Concrete would be 
released from liability in exchange for 
an assignment of its rights under the 
Atain policy. The estate then litigated the 
coverage issue against Atain directly.

The trial court granted Atain’s motion 
for summary disposition, finding 
that although the policy contained 
an “Employees, Subcontractors, 
Independent Contractors, Temporary 
Workers, or Volunteers” endorsement, 
that endorsement had an exclusion 
that applied here. Specifically, the 
endorsement provided that there was no 
liability coverage for:

“Bodily injury” to an “employee”, 
subcontractor, employee of any 
subcontractor, “independent contractor”, 
employee of any independent contractor”, 
“temporary worker”, “leased worker”, 
“volunteer worker” of any insured or 
any person performing work or services 
for any insured arising out of and in the 
course of employment by or service to 
any insured for which any insured may 
be held liable as an employer or in any 
other capacity…. Messenger, unpub op at 
2 (emphasis added).

The Court of Appeals affirmed, 
finding “that this exclusion precludes any 
obligation by defendant to indemnify 
Mains for this claim.” Id. There was no 
dispute that Messenger was an employee 
of NBI at the time of the accident, that 
NBI was a subcontractor of the insured, 
Mains, and that Messenger was therefore 
providing a “service” to Mains. See id.

The panel rejected the estate’s argument 
that discovery was necessary in order to 
determine the intended scope of the 
exclusion. Id. at 3. The estate also argued 
that the policy’s “Stop Gap Employers 
Liability” endorsement created an 
ambiguity. That endorsement provided: 
“We will pay those sums that the insured 

becomes legally obligated to pay as 
damages because of ‘bodily injury by 
accident’ … to your ‘employee’ to which 
this insurance applies.” Id. The panel 
found no ambiguity because “the scope 
of this endorsement is limited” to “bodily 
injury by accident” occurring in the 
“coverage territory” – Canada. Id. “The 
accident did not occur in Canada and, 
therefore, the stop-gap provision does not 
apply in this case.” Id. 

The estate also argued that an ambiguity 
was created by the Atain policy’s 
“Independent Contractors Liability 
Insurance” endorsement. Messenger, 
unpub op at 3. Again, the panel rejected 
this argument, finding that the estate’s 
argument ignored “two important points. 
First, the policy clearly states that there 
is no altering of coverage. And, second, 
that the consequence of a failure to 
comply results in the employees of the 
subcontractor being treated as employees 
of the insured for purposes of calculating 
the premium due under the policy.” Id. at 
3-4.

The estate advanced a fourth argument 
– “that the more reasonable interpretation 
of the policy is to conclude that the 
employee exclusion only applies to 
employees of subcontractors where those 
employees are deemed to be de facto 
employees of the insured under worker’s 
compensation law.” Id. at 4. But the panel 
saw “no meaningful argument why that 
is the more reasonable conclusion,” as 
the plain language of the policy did not 
support it. Id. 

At bottom, Atain’s policy simply 
said that it would not provide liability 
coverage for persons injured while doing 
work for Atain’s insured, either directly as 
Main’s employees or through independent 
contractors. So the case ultimately turned 
on the established proposition that – 
although exclusionary clauses “are strictly 
construed in favor of the insured” – “clear 
and specific exclusions will be enforced as 
written so that the insurance company is 
not held liable for a risk it did not assume.” 
Auto Owners Ins Co v Seils, 310 Mich App 
132, 146-147; 871 NW2d 530 (2015). 

Andreson v Progressive Michigan Ins 
Co, unpublished opinion per curiam of 
the Court of Appeals, decided December 
19, 2019 (Docket No. 345864); 2019 WL 
6977115
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Although I usually don’t discuss 
automobile cases here – leaving them 
form the No-Fault Report – Andreson 
warrants some attention because it 
addresses an unusual kind of “bad faith” 
claim. The decision also discusses the 
proper computation of 12% penalty 
interest the Uniform Trade Practices Act 
(“UTPA”), MCL 500.2006(4). 

The Andresons, husband and wife, 
were injured in a motor-vehicle accident 
and sued for various benefits, including a 
claim against Progressive for underinsured 
motorist (“UIM”) benefits. That case 
proceeded to trial and through an appeal3; 
relevant here is the fact that the Andresons 
were awarded $128,660.67 in attorney 
fees under the offer of judgment rule, 
MCR 2.405(D). Andreson v Progressive 
Marathon Ins Co, 322 Mich App 76; 910 
NW2d 691 (2017). The Andresons filed 
a second suit against Progressive (this 
appeal), alleged that Progressive defended 
the UIM suit in bad faith. In this suit, 
the Andresons also sought 12% penalty 
interest under the UTPA.

Both sides moved for summary 
disposition; the trial court awarded the 
Andresons 12% penalty interest on the 
UIM verdict, but denied their request 
for 12% penalty interest on their award 
of offer of judgment sanctions. Andreson, 
unpub op at 2.The trial court also 
dismissed the Plaintiffs’ bad-faith claim 
as “not supported by the record.” Id. 
Plaintiffs appealed.

The Court of Appeals affirmed both 
holdings. As to penalty interest, the panel 
noted that § 2006(4) provides: if “benefits 
are not paid on a timely basis, the benefits 
paid bear simple interest from a date 60 
days after satisfactory proof of loss was 
received by the insurer at the rate of 12% 
per annum, if the claimant is the insured 
or a person directly entitled to benefits 
under the insured’s insurance contract.” 
Andreson, unpub op at 3. “By its explicit 
language, 12% interest is payable on the 
insurance ‘benefits’ only.” Id. The panel 
found that “offer of judgment sanctions 
are not a ‘benefit’ to which [Plaintiffs] are 
entitled under their insurance contract 
with” Progressive. Id. Defining a “benefit” 
as “a payment or service provided for 
under an … insurance policy,” the Court of 
Appeals found that “a sanction provided 
for in the Michigan Court Rules for an 
offer of judgment is not a ‘benefit paid’ 

(i.e., a service or payment provided for 
under the insurance policy) as set forth in 
or contemplated by” § 2006(4). Andreson, 
unpub op at 3-4.

The panel then considered Plaintiffs’ 
bad-faith claim. The gist of this theory 
was “that an insurer has a contractual 
obligation to act in good faith and when 
it, as here, refuses to make or delays in 
making a no-fault payment, there exists 
a rebuttable presumption that the action 
is unreasonable (i.e., in bad faith).” Id. 
at 4. “According to plaintiffs, two of 
defendant’s actions evidence bad faith 
on its part: (1) its violation of the UTPA, 
and (2) its failure to pay underinsured 
motorist benefits until 2 ½ years after 
the jury verdict in plaintiffs’ favor, and 
five months after this Court affirmed the 
trial court.” Id. at 5. The panel found no 
precedential or record support for these 
theories.

The panel cited Kewin v Massachusetts 
Mut Life Ins Co, 409 Mich 401, 420; 295 
NW2d 50 (1980) for general rule that 
absent an “allegation and proof of tortious 
conduct existing independent of the 
breach, exemplary damages may not be 
awarded in common-law actions brought 
for breach of a commercial contract.” 
Andreson, unpub op at 5. Plaintiffs here did 
not allege tortious conduct independent 
of Progressive’s breach of the insurance 
contract. And although Michigan does 
recognize “an insured’s claim against its 
insurer for bad faith in refusing to settle,” 
such a claim has been recognized “only in 
situations where the claimant’s insurer is 
defending an action and refuses/neglects 
to settle on behalf of the claimant.” Id. 
at 5. In other words, “bad faith” typically 
only refers to liability coverage, not a first-
party claim by an insured. Id.

Assuming without deciding that a 
“bad faith” claim of this nature could be 
viable, the panel went on to reject the 
claim on its merits. Id. at 6-7. “[W]here a 
dispute exists as to the nature and extent 
of a plaintiff ’s injuries, particularly when 
based on medical records, a refusal to 
accept an offer of settlement rather than 
proceed to jury trial does not constitute 
bad faith.” Id. at 6.

Andreson illustrates that “bad faith” 
claims are extremely limited under 
Michigan law. “Unreasonable” delays in 
payment are primarily addressed through 
§ 2006(4), not through separate, quasi-

tort claims against the insurer. But as 
Andreson underscores, the penalty interest 
assessed under that provision is only 
applied to “benefits” under the policy, and 
not costs or fees imposed under a Court 
Rule. 

Allstate Ins Co v Stack, __ F Supp 
3d __ ; 2019 WL 6894228 (ED Mich, 
December 18, 2019).

Here, Judge Arthur Tarnow – applying 
Michigan law in diversity – held that 
Allstate could not rely upon a business 
exclusion in its Personal Umbrella Policy 
(“PUP”)  to avoid liability coverage for a 
fatal motor-vehicle accident. 

Allstate’s insured, Michael Stack, was 
a sales executive for Penguin Toilets. 
Penguin Toilets sold toilets with an 

overflow drainage system. The toilets 
were manufactured in China, shipped to 

a warehouse in Taylor, Michigan, and 

then from there shipped wholesale to 

various buyers. Stack was the Senior Vice 

President of Sales and Distribution and 

his job was to coordinate the shipments 

coming in from China with the purchase 

orders coming in from buyers. He was 
not an employee, however, but instead 

paid himself as a partner. His brother, 
Patrick Stack, was his supervisor and the 

company’s managing member. 

Allstate’s insured would drive about 45 
minutes from his home to the warehouse 

in Taylor a couple of times a week. He 
was making such a trip on the morning of 

the accident to deliver “some paperwork.” 

But it was unclear why he was making 

this trip, as Patrick Stack testified that 
the documents did not need to be hand 

delivered and could have been e-mailed 

to Taylor. 

Michael Stack was a recovering 

alcoholic, and drank that morning. 

“While he was en route to the Taylor 

warehouse, Stack also took a business 

call to discuss sales.” Stack, 2019 WL 

6894228 at *1. “At around 10:25 a.m., 

while driving on I-275, Stack crossed the 

median and drove his GMC Envoy into 

incoming traffic at around 75 m.p.h.” Id. 

“He continued driving against traffic until 
his SUV struck an oncoming car,” killing 

its two occupants. Id. 

Allstate filed this declaratory judgment 
action, seeking a determination that 
it owed no coverage for this accident 
under its PUP, based upon the following 
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exclusion: “We will not cover any 
occurrence arising out of a business or 
business property.” Id. at *2. The policy 
defined “business” as “any full or part-
time activity of any kind: 1) Arising out 
of or relating to an occupation, trade, 
or profession of an insured person; and 
2) Engaged in by an insured person for 
economic gain, including the use of any 
part of any premises for such purposes.” 
Id. Although Michael Stack was not paid 
for his driving, Allstate argued that his 
drive from his residence to the Penguin 
Toilets warehouse arose from a business 
activity as defined in this exclusion. Id. 
at *3. Allstate argued that Stack “was 
delivering bills of lading to the warehouse, 
and that his driving was therefore related 
to his business.” Id.

Judge Tarnow rejected Allstate’s 
argument, finding that the “uncontested 
testimony of Patrick Stack makes clear 
that there was no need for Michael 
Stack to deliver the paperwork that was 
in his car.” Stack, 2019 WL 6894228 at 

*3. Judge Tarnow agreed that a “courier 
whose job responsibilities entailed 
moving paperwork from place to place 
would certainly be engaged in a business 
venture while driving with paperwork.” 
Id. However, Allstate’s insured “was a 
corporate official … not a courier, and the 
facts that he carried paperwork in his car 
and took a business phone call prior to 
the accident do not transform a commute 
into a business activity.” Id. “A contrary 
rule would transform all commutes to 
and from one’s employment – and indeed 
any pre- or post-work driving that results 
from an insured party’s job – into business 
activity under similarly-worded PUPs.” 
Id. In Judge Tarnow’s view, such “a broad 
exclusion could not be divined by the 
‘plain, ordinary and popular sense’ of the 
language employed in the policy.” Id., 
quoting Kingsley v American Central Life 
Ins Co, 259 Mich 53, 55; 242 NW 836 
(1932).

Allstate has appealed this ruling to 
the Sixth Circuit, Case No. 20-1061, so 

this is a case to keep an eye on in the 
coming months. Although federal courts’ 
interpretations of Michigan law are not 
binding on Michigan state courts, Loweke 
v Ann Arbor Ceiling & Partition Co, LLC, 
489 Mich 157, 160 n 1; 809 NW2d 553 
(2011), they can be viewed as persuasive 
authority, see Id. at 171.

Endnotes
1 “[E]ndorsements by their very nature are 

designed to trump general policy provisions, 
and where a conflict exists between the 
provisions of the main policy and the 
endorsement, the endorsement prevails.” 
Besic v Citizens Ins Co of the Midwest, 290 
Mich App 19, 26; 800 NW2d 93 (2010). See 
also Hawkeye-Security Ins Co v Vector Constr 
Co, 185 Mich App 369, 380; 460 NW2d 329 
(1990).

2 Under Michigan law, the duty to defend is 
determined by reference to the underlying 
complaint. Northland Ins Co v Stewart Title 
Guar Co, 327 F3d 448, 455 (CA 6, 2003). 
“Even if there are theories of liability not 
covered by the policy, the duty to defend 
includes the entire action if there are any 
theories of recovery that fall within the 
policy.” Id.

3 In the prior case, Progressive was represented 
by the author on appeal.
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Municipal Law Report

Michigan’s Voting Rights In  
The Age Of Coronavirus. 

Michigan has one of the most decentralized election systems in the country. There 
are only eight states in the nation that administer elections at the local level, with 
Michigan being among the largest. The responsibility for administering Michigan’s 
elections is divided between county and local officials. At the local level, city and 
township clerks are charged with the responsibility of administering all federal, state, 
county, city, township, and village elections.1 Altogether, 1,699 election officials across 
the State - representing 83 counties, 1,240 townships, 274 cities, and 93 villages – 
implement and administer Michigan’s election system.2 

In 2018, voters approved a constitutional amendment making important changes to 
the voter registration and absentee ballot process in Michigan. Proposal 18-3 added 
Article II, Section 4 to the state constitution, guaranteeing several important voter 
rights. With the passage of the statewide ballot proposal, voters now have the right to 
request an absentee ballot without giving a reason.3 Voters also have a right to register 
to vote up to and through Election Day, including on the day of the election.4 Early 
voting is available through absentee ballot up to 45 days before an election. The local 
clerk must receive completed absentee ballots before the close of polls on Election 
Day.5 Absentee ballots received after election polls close will not be counted.6 

While no-reason absentee voting is now available to all registered voters, the right 
to vote absentee is not automatic. Once registered, voters must apply for an absentee 
ballot. Applications for absentee ballots are available as early as 75 days before the 
election and may be submitted through Election Day in person or by mail as provided 
by statute.7 

On November 3rd, Michigan’s new voting rights will be put to the test in a presidential 
election that could be significantly impacted by the threat of COVID-19. Preparations 
taken by the State in advance of the May 5, 2020 election could serve as a helpful 
guide for November. To help keep voters and election workers safe from the spread of 
coronavirus during the May 5th election, which was primarily limited to school bond 
and millage issues, Governor Whitmer issued Executive Order 2020-27 temporarily 
relaxing statutory requirements and ordering that the election be conducted to the 
greatest extent possible by mailed-in absentee ballots issued and submitted without 
in-person interaction.

Executive Order 2020-27 suspended strict compliance with election laws to expand 
the use of mail-only absentee voting.8 Rather than wait for voters to initiate requests 
for absentee ballot applications, which under ordinary times is the usual procedure, 
Executive Order 2020-27 allowed elections officials to automatically send absentee 
ballot applications to all registered voters in jurisdictions where elections were held. 
In addition, new voter registrations were automatically treated as an absentee voter 
application, prompting the issuance of an absentee ballot.9 To further facilitate absentee 
voting, jurisdictions were permitted to close all but one polling location in each election 

jurisdiction. 

Given the extraordinary circumstances and the continuing threat of coronavirus, 
similar rules encouraging or requiring mail-in only absentee ballots during the 
November election could be imposed. Michigan’s new no-reason absentee voting rights 
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may cause a surge in absentee voting 
during the November election. With 
concerns about the spread of coronavirus 
still high, absentee voting during the 
presidential election is expected to increase 
exponentially. Without an effective plan 
and appropriate relief, the unprecedented 
reliance on mail-in absentee voting could 
strain the ability of election officials to 
process and count ballots promptly and 
handle same-day registrations. 

In the midst of the COVID-19 
pandemic, the United States Supreme 
Court and Sixth Circuit Court of Appeals 
have issued decisions involving absentee 
voter rights.

Allowing Voters To Mail 
Absentee Ballots After Election Day 
Fundamentally Altered The Nature Of 
The Election By Providing Voters Six 
Additional Days To Vote After Election 
Polls Closed. 

Republican National Committee, et al v 
Democratic National Committee, et al., __ S 
Ct __; 2020 US LEXIS 2195 (April 6, 
2020)

Facts:
In a divided opinion, the United 

States Supreme Court stayed a lower 
court ruling that permitted municipal 
clerks in Wisconsin to count absentee 
ballots  postmarked  after the April 
7th Democratic primary polls closed. 
Wisconsin was one of the few states to 
allow in-person voting to proceed after the 
outbreak of the COVID-19 pandemic. 
To avoid possible health risks, a record 
number of voters turned to the absentee 
voting option to protect themselves from 
the risks of large crowds at voter precincts. 
As a result, election officials were 
inundated with absentee ballot requests 
and were unable to process all of the 
applications in time for the ballots to be 
mailed to voters and returned to election 
officials before the close of election polls. 
Wisconsin, like Michigan, requires that 
completed absentee ballots be received by 
the close of the election polls in order to 
be counted.

The Democratic National Committee 
and Democratic Party of Wisconsin 
filed suit and requested a preliminary 
injunction allowing an extension on the 
deadline by which elections officials had 

to receive completed absentee ballots. The 
district court granted the defendants’ relief 
and extended the deadline for receipt 
of the ballots. The court ordered that 
absentee ballots must be received by April 
13 instead of by the close of the election 
polls on April 7th. In addition, the district 
court, sua sponte, ruled that absentee 
ballots  postmarked  after the election 
polls closed could be counted, provided 
they were received by the extended April 
13th deadline. The Wisconsin Legislature 
and Republican Party of Wisconsin 
intervened in the lawsuit and applied to 
the United States Supreme Court for a 
stay of the district court ruling pending 
appeal.

In the proceeding before the United 
States Supreme Court, the parties did not 
challenge the district court’s decision to 
extend the deadline for municipal clerks 
to receive absentee ballots from April 7 
to April 13. Instead, the issue before the 
Supreme Court was limited to whether 
absentee ballots  postmarked  after the 
election polls closed could be counted in 
the election if the ballots were received by 
the April 13th deadline extension. 

Ruling:
The Supreme Court ruled that counting 

ballots postmarked after the close of 
election polls allowed certain voters six 
additional days to cast their vote after 
the Election Day, which fundamentally 
altered the nature of the election. The fact 
that the district court, sua sponte, granted 
additional time to postmark absentee 
ballots when the plaintiffs did not ask 
for such relief weighed heavily in favor 
of a stay of the district court ruling. In 
granting the stay, the Supreme Court 
ruled that absentee ballots had to be 
delivered in-person by the close of the 
election polls on April 7th, or be mailed 

by April 7th and received by the clerk no 
later than April 13th, to be counted in the 
election. 

Election Officials Did Not Have 
To Provide Absentee Ballots To Jail 
Detainees Arrested After The Deadline 
For Requesting Absentee Ballots.

Mays v LaRose, 951 F3d 751 (CA 6, 
2020)

Facts:
Plaintiffs were arrested the weekend 

before the November election in 2018. 
Unable to afford bail, they sued when they 
realized they would be confined to jail and 
unable to vote in the upcoming election. 
The lawsuit challenged Ohio’s absentee 
ballot regulations, asserting that Ohio 
provided hospital confined electors more 
time to file absentee ballot applications 
than it allowed jail detainees.

Ohio allows registered voters the 
opportunity to vote by absentee ballot, 
including voters who are detained in jail 
and awaiting trial. Similar to Michigan’s 
rules, requests for an absentee ballot must 
be mailed and received at least three days 
before the election or must be made in 
person. As a result, individuals jailed the 
weekend before an election and held in 
custody through Election Day are not able 
to vote in-person or by absentee ballot. In 
contrast to jail detainees, Ohio voters who 
are hospitalized, or whose minor children 
are hospitalized, are allowed to apply for 
an absentee ballot through the day of the 
election. 

Plaintiffs sued the Ohio Secretary of 
State, alleging that Ohio violated the 
plaintiffs’ equal protection rights by 
treating jail detainees differently from 
hospitalized voters concerning their right 
to cast absentee ballots. Plaintiffs also 
alleged that the absentee ballot regulations 
violated their First Amendment right 
to vote. The district court ruled in favor 
of the plaintiffs, holding that Ohio was 
required to give pre-trial jailed detainees 
the same absentee ballot deadline as it 
gave to persons confined to a hospital. 
Defendants appealed.

Ruling:
The Sixth Circuit Court of Appeals 

reversed the district court order, ruling 
that Ohio had no obligation to extend 

While no-reason absentee 

voting is now available to all 

registered voters, the right to 

vote absentee is not 

automatic. Once registered, 

voters must apply for an 

absentee ballot.
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the absentee ballot deadline for jailed 
detainees who were unable to vote in-
person because they were in jail during the 
election. The Court explained that Ohio’s 
treatment of jail detainees as compared 
to hospitalized electors imposed a 
moderate burden on the plaintiffs’ voting 
rights and required the court to apply an 
intermediate level of scrutiny review. Using 
intermediate scrutiny, the court found that 
the State’s interests in administering the 
election system outweighed the burden 
imposed on the plaintiffs’ voting rights. 
Evidence submitted to the court showed 
that counties would be overburdened and 
unable to accomplish essential election 
responsibilities if officials were required 
to spend limited resources processing 
late absentee ballot requests from jail-
confined voters. Also, the court concluded 
that jail detainees are not similarly 
situated to hospitalized voters because 

of their confinement location. Elections 
staff delivering absentee ballots to jails 
would be required to spend limited time 
and resources trying to locate the elector 
in jail, pass through the jail’s security, and 
verify that the voter would be present 
when they arrived, none of which was 
necessary for hospitalized electors. 

In addition, the court considered the 
entire landscape of voting opportunities 
available to the plaintiffs, noting that 
the plaintiffs had four weeks before 
their arrest to vote early in-person and 
over ten months before their arrest to 
apply for an absentee ballot. The court 
found that the plaintiffs failed to take 
advantage of the voting opportunities 
offered by the State. The court ruled that 
the State's justifications for imposing the 
absentee ballot application deadline on 
jail detainees outweighed the burdens 

imposed on the plaintiffs’ voting rights. 
Concerning the First Amendment claim, 
the Court held that Ohio's interest in 
orderly elections was sufficient to justify 
the minimal burden on the plaintiffs' 
right to vote.

Endnotes

1 Election Officials’ Manual, Michigan Bureau 
of Elections, Chapter 1, p.5.

2 Michigan Municipal League, https://www.
mml.org/resources/information/elections.htm.

3 1963 Const., art. II, sec. 4.; See also MCL 
168.491 to MCL 168.530.

4 Id
5 MCL 168.764a.
6 Id
7 MCL 168.759
8 Id.

9  Executive Order 2020-27,  
https://www.michigan.gov/whitmer/0,9309, 
7-387-90499_90705-523400 
--,00.html.
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No-Fault Report

Recent Department of Insurance and Financial Services’ Orders 
and Bulletins and How They Impact the Upcoming No-Fault Reform 
Amendments

As noted in my prior articles, we will soon begin seeing changes in the Michigan 

NoFault Act. For policies issued or renewed on or after July 2, 2020, the new PIP 

choice provisions will start phasing in, along with the increases in the residual bodily 

injury/tort liability limits. Due to the haste in which the nofault reform measures were 

drafted, there are countless examples of sloppy draftsmanship in both SB 1 and HB 
4397, which became 2019 PA 21 and 22, respectively. Although the Legislature has 

promised several technical amendments, so far nothing has been introduced in the 

Legislature, aside from two bills which would revert the nofault motorcycle priority 

scheme to where it was from 1973 to 1980.

With all eyes on the state capital, it was easy to overlook the fact that the Department 

of Insurance and Financial Services (DIFS) has been charged with implementing many 

critical provisions contained within the NoFault Reform Act, including a Utilization 

Review Unit and an Anti-Fraud Unit. As we approach the July 2, 2020 implementation 

date, we need to take a look at some of the orders and bulletins issued by the Insurance 

Director, through the DIFS, to see how the DIFS has been working behind the scenes 

to give guidance to both insurance carriers and policyholders alike.

DIFS ORDERS
19-048M, Issued September 20, 2019

PA 21 and 22 were filed with the Michigan Secretary of State on June 11, 2019. The 
new law made significant changes to the nofault priority scheme, set forth in MCL 
500.3114 and MCL 500.3115. Under the old law, so-called “strangers to the insurance 

contract,” including occupants of motor vehicles who did not have insurance of their 

own in their household, whether individually or through a spouse or family member, 

would turn to the insurer of the owner, registrant or operator of the motor vehicle 

they were occupying. Similarly, under the old law, non-occupants of motor vehicles 

who did not have insurance of their own in their household, whether individually 

or through a spouse or domiciled relative, would turn to the insurer of the owner, 

registrant or operator of the motor vehicle involved in the accident for their nofault 

benefits. After June 11, 2019, these individuals now file their claims with the Michigan 
Automobile Insurance Placement Facility (MAIPF), which operates the Michigan 

Assigned Claims Plan (MACP). Although the statute purported to change the priority 

provisions effective June 11, 2019, there were insurance policy forms that remained 

in effect that still defined these “strangers to the insurance contract” as “insureds,” 
entitled to benefits under the applicable insurance contract. The question then became 
which controlled – the statute or the insurance contract?

After many months of uncertainty, with different insurance carriers taking different 

positions and the Legislature seemingly unable to arrive at a common-sense solution (by 

simply postponing the effective date of the priority changes), the Director of Insurance 

stepped in on September 20, 2019, and issued Order number 19-048. This Order 
effectively preserves the old priority system until the insurer files new policy forms, 
reflecting the change in the priority system. The author believes that most insurers will 
opt to incorporate the new nofault priority scheme when it submits the new policy 

forms to DIFS to take into account the new PIP choice provisions and corresponding 

premium rate reductions. Some carriers, though, have opted to take a two-step approach 

by filing one set of revised policy forms, reflecting the new priority system and making 
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a partial premium reduction, with a 

second set of filings to follow, effective 
for policies issued or renewed on or after 

July 2, 2020, which will reference the 

new PIP choice provisions and further 

premium reductions. In either event, the 

old priority system remains in effect until 

the new policy forms are issued and, in 

the case of personal lines insurance, are 

approved by DIFS.

In an effort to take advantage of the 

new priority system without revising its 

policy forms, some insurers were taking 

the position that their “conformity to 

law clause” automatically converted the 

insurance policy to reflect the new priority 
scheme. DIFS Order 19-048 expressly 
prohibits an insurer from relying on any 

“conformity to law clause” to change its 

policy forms.

Bottom line – whether you are 

representing a “stranger to the 

insurance contract” or defending a 

claim filed by such an individual, it is 
imperative that you obtain a copy of 

the policy form that was in effect at 

the time of the accident, to see whether 

or not the policy form still reflects 
the old priority system or the new 

priority system. It will also be important 

to pay attention to the effective date of 

that policy. For example, if a policy is 
renewed on June 1, 2020, for six months, 
it will still reflect the old priority scheme 
(assuming that the insurer decided not to 

do a “two-step” filing) which means that 
the so-called “strangers to the insurance 

contract” would be entitled to lifetime, 

unlimited benefits under that old policy 
form until the policy is renewed on 

December 1, 2020.

DIFS Order 19-049
On September 22, 2019, Detroit Free 

Press columnist Mitch Albom wrote an 
article about the plight of a three-year-
old girl who was crossing the street when 
an uninsured motorist struck her. Because 
her parents did not have a policy of 
insurance in their household, and because 
the owner, registrant, and operator of 
the motor vehicle were uninsured, her 
family was forced to file a claim for 
nofault benefits through the Michigan 
Assigned Claims Plan (MACP), 
which is administered by the Michigan 
Automobile Insurance Placement Facility 
(MAIPF). The new law provided that for 

claims payable by the MACP, there was 
a $250,000 cap in “allowable expense” 
coverage. This cap was effective on June 
11, 2019. Because this little girl’s accident 
occurred after that date, her benefits were 
seemingly capped, by statute, at $250,000. 
The problem here, though, is that the girl’s 
inpatient hospitalization bill at Children’s 
Hospital was $140,000, meaning that she 
only had $110,000 left on her benefits 
package before her nofault benefits would 
be exhausted.

Two days later, Governor Whitmer 
directed her Insurance Director to 
postpone the effective date of the MACP 
$250,000 allowable expense cap to July 2, 
2020. The Director’s legal basis for doing 
so is dubious at best, and the MAIPF 
challenged her action in the Court 
of Claims. The MAIPF moved for a 
temporary restraining order, to be followed 
by a preliminary injunction, which would 
preclude DIFS Orders 19-948 and 19-
049 from going into effect. However, 
Court of Appeals Judge Michael J. Kelley, 
sitting in the Court of Claims, denied 
the Motion for a Temporary Restraining 
Order and Preliminary Injunction. Thus, 
these two Orders remain in effect, and for 
accidents occurring through July 1, 2020, 
those individuals who would have gone to 
the MAIPF for their nofault benefits will 
continue to receive lifetime, unlimited 
benefits – just like the three-year-old girl 
mentioned in Mitch Albom’s article.

DIFS Bulletins
The following is a summary of the 

various bulletins issued by DIFS since 

June 11, 2019, that impact on the 

Michigan NoFault Insurance Act:

2019-11  This bulletin supersedes 

Bulletin 2018-13 which, in turn, 
superseded Insurance Bulletin 1992-3, 
regarding a nofault insurer’s obligation 
to defend and indemnify their insureds 

in “balance bill” disputes with medical 

providers. This bulletin clarifies that the 

medical expense fee schedules will begin 
for medical services rendered on or after 

July 1, 2021. In the meantime, remember 

that nofault carriers are only obligated 

to pay a “reasonable charge” and that a 

healthcare provider “can charge no more 

than that.” Healthcare providers are also 
reminded that for services rendered on 

or after June 11, 2019, they now have a 

direct cause of action against the nofault 

insurer for payment of any “balance bill.” 

The intent is to dissuade a provider from 

suing the patient directly over a “balance 

bill.”

2019-15  This bulletin, issued on 

September 27, 2019, makes it clear that 

group self-insurance pools, such as the 

Michigan Municipal Risk Management 

Authority, and self-insurers do not issue 

“insurance policies.” Therefore, the 

PIP coverage choices found in MCL 

500.3107c do not apply to them. These 

entities continue to provide lifetime, 

unlimited benefits to their members.

2019-17  As amended, MCL 

500.3148(1) provides that it is improper 

for an injured claimant’s attorney to claim 
a lien overpayment of nofault benefits 
unless (1) the payment is authorized by 

the NoFault Act and (2) the payment 

is “overdue.” Notwithstanding this 

language, DIFS Bulletin 2019-17 states 
that:

[The amended statute] does not 
prohibit an injured person from 
contracting with an attorney to 
assist in the recovery of nofault 
benefits. An attorney may, 
during the course of his or her 
representation, hold in trust any 
funds paid to a Claimant via a 
two-party check.

This bulletin was issued in response 

to the practice of the insurance carriers 

to issue checks solely to the injured 

person for, say, work loss or household 

replacement service expenses, even 
though their attorney attempts to claim a 

lien on any such payments. Although this 

bulletin seems to resurrect a claim for an 

attorney’s charging lien on applications 
for work loss benefits and household 
replacement service expenses, by the 
reference to “any funds paid to a claimant 

via a two-party check,” it seems that an 

extension to cover undisputed medical 
expense payments due and owing to a 

As we approach the July 2, 

2020 implementation date, 

we need to take a look at 

some of the orders and 

bulletins issued by the 

Insurance Director
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Bottom line – whether you 

are representing a “stranger to 
the insurance contract” or 

defending a claim filed by 

such an individual, it is 

imperative that you obtain a 

copy of the policy form that 

was in effect at the time of the 

accident, to see whether or 

not the policy form still 

reflects the old priority system 

or the new priority system.

provider would defeat the entire purpose 

behind the Legislative amendment to 

MCL 500.3148(1). This provision, after 

all, was designed to preclude an injured 

person’s attorney from claiming a lien on 
payment of undisputed medical expenses.

2019-21  Under the old law, insurers 

doing business in Michigan were 

forced to file a certification, under MCL 
500.3163(1), which would require them 

to provide Michigan nofault benefits to 
any of their insured out-of-state residents 

who were injured while traveling in the 

State of Michigan. Effective June 11, 

2019, out-of-state residents are now 

barred from recovering Michigan nofault 

insurance benefits unless they own a 
motor vehicle registered and insured in 

Michigan. This bulletin clarifies that for 
losses occurring before June 11, 2019, an 

insurer that has filed a certification under 
MCL 500.3163(1) will still be obligated 

to provide lifetime, unlimited benefits to 
out-of-state residents injured in a motor 

vehicle accident in Michigan. However, 
for accidents occurring on or after June 

11, 2019, “the certifications have no 
effect and cannot be relied upon by a non-

resident to claim coverage from an insurer 

that previously filed a certification.” For 
accidents occurring after June 11, 2019, 

an out-of-state resident’s only recourse 
is a tort action against the other motorist 

who caused the accident (assuming that 

the out-of-state resident does not own a 

Michigan registered and insured motor 

vehicle).

2019-22  This bulletin clarifies the 
effective date of the 56 hours per week 

attendant care cap set forth in MCL 

500.3157(10). Before that date, some 
insurers were taking the position that 

this 56 hour per week cap applied to any 

services rendered after June 11, 2019, 

despite the statutory language set forth in 

MCL 500.3157(14), which made it clear 

that this limitation applies only to care 

“rendered after July 1, 2021.” The author 

was involved in a debate with a fellow 

defense attorney at the recent Insurance 

Alliance of Michigan Claims Seminar 

in late September 2019 over this very 

issue. This bulletin makes it clear that 

the 56 hour per week cap takes effect for 

services “rendered after July 1, 2021” and 

encourages claimants to file a complaint 
with DIFS if they believe that the insurer 

improperly limited their attendant care 

benefits before that date.

2020-01  This bulletin directs health 

insurers and health plans to develop a 

document to indicate whether a person’s 
coverage is “qualified health coverage,” 
for purposes of the Medicare opt-out 

provisions set forth in MCL 500.3107d. 

The document needs to list the full names 

and dates of birth of all individuals 

covered under the policy or plan, and 

contain a statement as to whether or not 

the coverage constitutes “qualified health 
coverage” such as Medicare, or that the 

health coverage does not exclude coverage 
for motor-vehicle accidents and has an 

annual deductible of $6,000 or less per 

covered individual. Insurers will require 

these forms if the insured decides to opt-

out of the “allowable expense” coverage 
because they are Medicare recipients, and 

members of their household otherwise 

have “qualified health coverage.”

2020-03  After numerous revisions, 

this bulletin contains the final draft of 

the Michigan Choice of Bodily Injury 
Liability Coverage Limits, and the 

selection of personal injury protection 

medical coverage amounts for both 

commercial lines insurers and personal 

lines insurers. Although insurers are 

required to use the DIFS Bodily Injury 
Choice Forms, insurers have the option of 

using the DIFS forms when it comes to 

the PIP choice provisions. If the insurer 

chooses to utilize their own forms, they 

must still be approved by DIFS.

If you want to see what your new PIP 

choices election form will look like when 

your policy comes up for renewal on or 

after July 2, 2020, you may want to take a 

look at these forms.

2020-05  This bulletin answers many 

of the questions posed by Medicare 

recipients regarding their ability to 

“opt-out” of the “allowable expense” 
portion of their nofault policy. This 

bulletin clarifies that Medicare enrollees 
who choose to opt out of the nofault 

“allowable expense” coverage will 
still be covered by Medicare, subject to 

any co-insurances, co-payments, and 

deductibles that may be imposed by 

Medicare. This bulletin further advises 

that the enrollee will be responsible for 

many services that Medicare does not 

cover, including “transportation to and 

from medical appointments, vehicle 

modifications, case management services, 
residential treatment programs, long-

term and custodial care, and replacement 

services.” The bulletin also notes that 

if the Medicare enrollee opts for lower 

“allowable expense” coverage (say 
$250,000 or $500,000), Medicare will 

pay for any medical expenses incurred 
by the injured claimant once the PIP 

coverage limits have been exhausted.

It will be necessary to keep a close 

eye on not only the Legislature but 

also DIFS as we near the July 2, 2020, 

implementation date. In the meantime, 

please be safe as we work our way 

through these uncertain times.
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By: Stephanie Romeo, Clark Hill PLC

sromeo@clarkhill.com

Supreme Court
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employment issues. She can be reached at  

sromeo@clarkhill.com or at (313) 309-4279.

The Michigan Supreme Court begins 2020 on a quiet but unified front, issuing just 
one unanimous per curiam opinion in the year’s first quarter. In this criminal case, the 
Court held that jury instructions cannot exclude a defendant’s theory of self-defense 
if evidence exists to support it. The Court also discussed the relevancy of a particular 
piece of evidence, finding it relevant and admissible, and reaffirming the broad nature 
of Michigan Rules of Evidence 401 and 402. Despite being a criminal case, the Court’s 
holding provides valuable insight for attorneys defending both criminal and civil cases, 
as it emphasizes the powerful effect even seemingly small pieces of evidence may have 
on a lawsuit and the incredibly low threshold for relevant evidence. People v Rajput, No. 
158866, __ NW2d __; 2020 WL 407809 (Mich. Jan. 24, 2020) 

Facts: On May 7, 206, the defendant Nadeem Rajput was driving his vehicle with 
another man known only as Haus. At the same time, Lakeisha Henry was driving a red 
Malibu with her boyfriend Dewayne Clay as her passenger. As the Malibu approached 

the defendant’s vehicle, Henry and Clay began firing gunshots at the defendant and 
Haus. At this time, no one was injured, and the defendant and Haus drove away. How-

ever, shortly after, the defendant and Haus went out in search of the Malibu as they 
wanted to determine who was shooting at them and why. By the time the defendant 
and Haus found the Malibu and trapped it, Henry was the sole occupant. An argument 
ensued and multiple gunshots were fired, resulting in Henry’s death. 

At trial, the defendant argued that Haus shot Henry in self-defense when Henry reached 
for a gun in her vehicle. The defendant requested that a self-defense instruction be read 

to the jury, but the trial court denied the request, citing the proposition that a defendant 

who claims that another person committed the homicide is not entitled to the self-

defense instruction. The Court of Appeals affirmed that the defendant was not entitled 
to the self-defense instruction, but for a different reason, claiming that the defendant 

and Haus were not the initial aggressors and could have fled the scene. 

The defendant also attempted to admit testimony from Pierre Carr, Clay’s brother, to 
support his self-defense theory. Carr testified at an investigative-subpoena hearing that 
Clay had arrived at his house on the day of the shooting, called Henry on the phone as 
she was being pursued by the defendant and Haus, and told Henry to “shoot, shoot.” 
The trial court refused to admit the testimony, finding it irrelevant, and the Court of 
Appeals agreed. Oddly, the Court of Appeals stated, “even if Clay told [Henry] to shoot 
at [D]efendant, that does not make it any more or less likely that [Henry] actually shot 
at [D]efendant.”

Ruling: The Michigan Supreme Court reversed the judgment of the Court of Appeals 

on both issues. First, the Court found that the defendant satisfied his initial burden of 
producing some evidence “from which a jury could conclude that the elements nec-

essary to establish a prima facie defense of self-defense exist.” The Court explained 
that the sufficiency of this evidence is for the jury to decide under proper instructions. 
These instructions cannot exclude the theory of self-defense when this initial burden is 
met. Moreover, the Court explained that an aider and abettor is relieved of liability if 
the principal acted in self-defense, meaning the defendant was entitled to the instruc-

tion even though he was not the shooter. The Court also believed that the defendant 

and Haus were not the initial aggressors as they did not seek out the victim to harm, but 
rather to determine who was shooting at them and why. However, the Court explained 
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that whether the defendant and Haus were 
the initial aggressors was another issue 

for the jury to decide.

Second, the Court found that Carr’s testi-
mony was relevant to the defendant’s the-

ory of self-defense under MRE 401 and 

402. The court reiterated the “minimal” 

threshold for relevant evidence such that 

evidence having any tendency to make 

the existence of any fact that is of conse-

quence to the determination of the action 

more probable or less probable is consid-

ered probative and relevant. All relevant 

evidence is generally admissible under 

MRE 402. Here, the Court explained 
that Carr’s testimony regarding Clay’s 

instructions to Henry to “shoot, shoot” 
had probative value as Clay’s instructions 
certainly had some tendency – however 

minimal – to make it more likely that 

Henry reached for a gun and that Haus 
responded in self-defense. 

Practice Pointer: The Michigan Su-

preme Court’s holdings remind us of the 
power of the jury to decide key issues 

and the broad scope of the Michigan 

Rules of Evidence. While the trial court 

and Court of Appeals attempted to make 

some conclusive, dispositive decisions, 

the Michigan Supreme Court found these 

decisions were made in error and continu-

ously stated the issues were “for the jury 

to decide.” Considering the low threshold 

for relevant evidence, it is important that 

attorneys take a critical look at any evi-

dence they may offer to support their cli-

ent, but to also devise strategies to combat 

harmful evidence that may be offered by 

the opposing party as it will be difficult 
to prevail on a relevance objection. Al-

though attorneys should not necessarily 

assume that any piece of evidence will be 

deemed relevant, it is essential to search 

for these small pieces of evidence that 

will likely be deemed admissible and may 

change the trajectory of a case depending 

on a jury’s views. As the saying goes, “a 
little bit goes a long way.”  
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PROPOSED AMENDMENTS
 2020-06 – Amendments to Case Evaluation/ADR

Rules affected: MCR 2.403, MCR 2.404, and MCR 2.405 

Issued: March 19, 2020

Comment Period:  July 1, 2020

Public Hearing: Not set
Pursuant to workgroup recommendations, this amendment would make numerous 

changes to the rules concerning case evaluation. Some of the changes include: (1) if the 
parties stipulate to an ADR process other than case evaluation, then the Court may not 
subsequently order the parties into case evaluation without the parties’ written consent; 
(2) case evaluation summaries submitted within seven days of the hearing are timely 
(rather than 14 days); (3) if a case evaluation summary is submitted within 24 hours of 
the hearing, the party is assessed an additional $150 fee (for a total sanction of $300); 
and (4) MCR 2.403(O), pertaining to costs for rejecting the case evaluation award, is 
eliminated.  

2019-26 – Amendment to Supreme Court Oral Argument Time Limitation

Rule affected: MCR 7.314

Issued: March 19, 2020

Comment Period: July 1, 2020

Public Hearing: Not set
This amendment would eliminate the oral argument time period (30 minutes per 

side) and instead provide for an amount of time established by the Court in the order 
granting leave to appeal.

2019-29 – Amendments to Appellate Rules Regarding Appendix

Rule affected: MCR 7.212 and MCR 7.312

Issued: March 19, 2020

Comment Period: July 1, 2020

Public Hearing: Not set
This amendment would allow practitioners to efficiently produce an appendix for all 

appellate purposes by making the appendix rule consistent within the Court of Appeals 
and Supreme Court.

2019-31 – Amendment to Allow Vexatious Litigator Sanctions

Rule affected: MCR 7.216

Issued: March 19, 2020

Comment Period: July 1, 2020

Public Hearing: Not set
This amendment would enable the Court of Appeals to impose filing restrictions on 

a vexatious litigator, similar to the Supreme Court’s rule (MCR 7.316), either by court 
initiative or motion of a party.

By:  Sandra Lake, Hall Matson PLC
slake@hallmatson.law

Court Rules Report
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By: Anita Comorski, Tanoury, Nauts, McKinney & Garbarino, P.L.L.C.
Anita.comorski@tnmglaw.com

Amicus Report
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The latest amicus brief filed on behalf of Michigan Defense Trial Counsel was in 
the case of Griffin v Swartz Ambulance Service, Supreme Court Docket No. 159205. 
The brief was authored by Michael C. Simoni of Miller, Canfield, Paddock and Stone, 
P.L.C.

Primarily at issue in Griffin is the application of the immunity provision in the 
emergency medical services act (E.M.S.A.), MCL 333.20901 et seq. The plaintiff in 
Griffin was injured in an automobile accident. While being transported to the hospital 
in the defendant’s ambulance, the ambulance was involved in another accident. The 
plaintiff was transported to the hospital in a different ambulance. The plaintiff alleged 
that the driver of the defendant’s ambulance (a licensed emergency medical technician) 
negligently caused the second accident. Further, the plaintiff claimed that the second 
accident caused a delay in the treatment of the plaintiff ’s original injury, ultimately 
resulting in the amputation of a portion of the plaintiff ’s leg.

Except in cases of “gross negligence or willful misconduct,” the EMSA generally 
provides immunity to medical first responders (including emergency medical 
technicians) where the alleged conduct involves “the treatment of a patient.” Thus, the 
issue was whether the operation of an ambulance is “the treatment of a patient.” 

In a divided 2-1 unpublished opinion, the Court of Appeals affirmed summary 
disposition in favor of the defendant ambulance company. With both the majority and 
dissent consulting different dictionaries to define the term “treatment,” the majority 
held that “the treatment of a patient” “would not be limited to actual medical services 
rendered to patients being transported by ambulance but would include activities by first 
responders acting within the scope of their duties and training as first responders.” The 
dissent would have held that “treatment” is defined more narrowly as “[m]anagement 
in the application of remedies; medical or surgical application or service.”

The Supreme Court granted oral argument on the plaintiff ’s application for leave 
to appeal, specifically requesting briefing on how “the treatment of a patient” should 
be defined within the context of the EMSA The Supreme Court also invited amicus 
support from the MDTC.

Focusing on the language of the EMSA itself, MDTC’s amicus brief submitted that 
the plain language of the relevant statutory provisions broadly defines the conduct that 
is subject to the act’s immunity provisions. Specifically, the act’s language should be 
read to broadly cover any services that were provided to the patient consistent with the 
level of life support services the individual was licensed to provide. In the Griffin case, 
the services were provided by an emergency medical technician. Transporting a patient 
to the hospital in an ambulance is an action within the licensure or additional training 
of an emergency medical technician. 

This interpretation is consistent with the goal of EMSA, which is to encourage 
citizens to join the emergency medical services profession and to advance the public 
good by limiting liability in order to render emergency medical service workers less 
reluctant to perform their jobs.

This update is only intended to provide a brief summary of the complex issues 
addressed in the amicus briefs filed on behalf of the MDTC. The MDTC does maintain 
an amicus brief bank on its website accessible to its members. For a more thorough 
understanding of the issues addressed in these cases, members are encouraged to visit 
the brief bank to review the complete briefs filed on behalf of this organization.
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MEMBER NEWS
Work, Life, and All that Matters

Robert John Scarfone passed away April 2, 2020 at his winter residence in Sarasota, Florida. He and 
his loving wife, Patricia, were visiting her father at the time. When he spoke of Patricia, John always 
referred to her as “my bride,” although they had been married for decades. He is survived by two 
brothers and three sisters, seven children, and one grandchild. To say that Bob was a “family man” is 
an understatement.

Bob was born on December 10, 1955 in Detroit, Michigan and spent his entire 
life in the Grosse Pointe area. In addition to being deeply religious, he also spent 
his youth as a standout hockey player noted for his often-achieved aspiration: “I 
just want to score goals.” After high school, John went on to play for Villanova. He 
completed his undergraduate at the University of Detroit and then went on to law 
school. Practicing in the area of defense in the civil-law arena, he was an associate 

at house counsel for AAA and Highland & Currier, before eventually co-founding the private law firm 
of Scarfone & Geen in 1990. There are few who could deny that he was a “great boss.”

John touched so many because he cared. He could, using a special sense that he had, discern when 
others had a problem. What is more, he would fix that problem for you and ask for nothing in return. 
He will be missed because he was unique and irreplaceable.

Southfield, Mich., April 21, 
2020 – Collins Einhorn is proud to 
announce that Kari L. Melkonian has 
received the Oakland County Bar 
Association Distinguished Service 
Award. This award recognizes a 
member of the Oakland County 
Bar Association who provides 
exceptional voluntary services to 
benefit the organization.

Kari’s unquestionable passion 
for inspiring positive change is 

displayed through the magnitude of her involvement. Kari 
has been an active member of the Oakland County Bar 
Association for 12 years.

Currently, she sits on the OCBA Board of Directors and is 
an active member of the Circuit Court Committee and Inns 
of Court Committee. She volunteers as a discovery mediator 
and serves as a case evaluator in Oakland County Circuit 
Court.

Previously, Kari was a member of the Board of Directors 
Nominating Committee, New Lawyers Committee, and 
Mentor Program. As a board member, Kari has co-chaired 
the Circuit Court Bench-Bar Conference, Holiday Gala 
and serves on various board sub-committees. She regularly 
attends OCBA events, where she greets and makes new 
lawyers feel welcome.

Kari has also held chair and vice-chair positions on the 
Circuit Court and Criminal Law Committees. As chair of the 

Criminal Law Committee, Kari was responsible for organizing 
the Brown Bag Lecture Series for criminal defense attorneys. 
She served as chair of the Circuit Court Committee for two 
consecutive years; under Kari’s leadership, the committee 
expanded and improved the discovery mediator program.

Kari is a sustaining member of the OCBA and a fellow of 
the Oakland County Bar Foundation. She has also written 
articles for LACHES and spoken on many topics at various 
OCBA CLE seminars.

The values of the Oakland County Bar Association are an 
ever-present element of Kari’s service. Her commitment to 
improving the broader legal community is evident through 
her involvement in other bar and legal activities. Kari is 
a member of the Detroit Metropolitan Bar Association, 
Claims Litigation Management, and the Michigan Defense 
Trial Counsel, where she currently serves as a Social Media 
Committee Co-Chair. Kari has also has made multiple 
appearances on “Practical Law.”

Kari is passionate about her community and volunteers 
her time in many activities and charities, including various 
animal rescue organizations, and as a speaker to volunteers 
of a women’s shelter regarding the Personal Protection 
Order process. Every year, Kari participates as a volunteer 
for the University of Detroit High School Mock Trial Team 
program and has volunteered as a judge in various high 
school, college, and law school mock trial competitions. 
Kari was also an adjunct faculty instructor at Baker College 
of Auburn Hills, where she taught research and writing, and 
family law courses to students in the paralegal program.

Kari L. Melkonian Receives  
Oakland County Bar Association Distinguished Service Award
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Grand Rapids, Mich. – The COVID-19 (Coronavirus) social 
distancing protocols have and will continue to change the 
way professionals conduct business for some time into the 
future. Working remotely is rapidly becoming the new norm 
in most industries.

Social distancing is particularly challenging for attorneys 
in  litigation settlement discussions that must take place in 
the course of facilitative mediation. Although there is no 
substitute for “being in the same room”, video-enabled 
conferencing platforms are bringing a new dimension to the 
ability to communicate online and therefore, work remotely.

Among the individuals to adapt to using video-assisted 
Alternative Dispute Resolution (ADR)is Foster Swift litigator 
and mediator Frederick D. Dilley. Using this technology 
allows for full-day mediation of  cases with litigants and 
counsel “remoting in” from multiple locations. This includes 
the ability for the participants to have joint sessions, go into 
private caucuses in virtual breakout rooms for conferences 
with the mediator or with other individuals, as well as to 
share documents and other written material, all in the video 
conferencing format.

One of the most trusted online conferencing platforms to 
host virtual mediations is Zoom: (https://www.Zoom.US).  
All participants need in order to use this program are:

•  WiFi internet connection, 
•  a computer or WiFi enabled mobile device, 
•  and the Zoom App, which is available from the App 

Store or through the Zoom website.

Today’s technology has enabled online mediation and 
remote ADR so that professionals can work with their clients 
regardless of their geographical locations. In addition, 
without the need for travel time, scheduling difficulties are 
greatly reduced. Remote ADR allows for attorneys to easily 
integrate the online platform into their existing litigation 
practice and to greatly increase their availability as well as 
that of their clients.

If you would like more information about remote ADR or 
video conference assisted mediation, please contact Dilley 
at fdilley@fosterswift.com or 616-726-2247.

Member News is a member-to-member exchange of news of work 
(a good verdict, a promotion, or a move to a new firm), life (a new 
member of the family, an engagement, or a death) and all that matters 
(a ski trip to Colorado, a hole in one, or excellent food at a local 
restaurant). Send your member news item to Michael Cook (Michael.
Cook@ceflawyers.com).

Online Video Conferencing Allows for Virtual Mediation Amid COVID-19 Crisis

MILLER ENGINEERING
James M. Miller, PE, PhD

Mark R. Lehto, PhD • David R. Clark, PE, PhD
Professional Engineers providing product, process 

and vehicle accident safety evaluation.

Ann Arbor-based professional
engineers celebrating 30 years of
service to University, Government,
Insurance, and Industry through
research, publication, presentations,
and expert witness testimony.

VEHICLE &

ROADWAY

ACCIDENTS

� Accident

Reconstruction

� Workzone &

Roadway Safety

WARNINGS &

INSTRUCTIONS

� Warning Labels

• Instruction
Manuals

� Product Safety

CHEMICAL,

SDS, FIRE &

EXPLOSION

� Chemical Warnings

� Workplace Safety

� SDS, MSDS & 

HAZCOM

AGRICULTURE &

CONSTRUCTION

� Equipment Safety

• Pesticide Exposure

� Food Labels &

Safety

GAS

EXPLOSION

MOUNTAIN

EXCAVATOR

CAR-TRUCK

COLLISION

MILLER

WARNINGS

www.millerengineering.com   •   888.206.4394
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Nate Kadau

Regional Account Manager  
3280 N. Evergreen Drive N.E.  
Grand Rapids, MI 49525 (877) 949-1119
nkadau@teamlcs.com

1.  Where are you originally from? 
Grand Rapids, Michigan

2.  What was your motivation for your profession? 
To provide personalized, innovative, and cost-
effective record retrieval services geared toward 
legal, medical, and insurance communities.

3.  What is your educational background? 
Bachelors of Business Administration, Western 
Michigan University

4.  How long have you been with your current 

company and what is the nature of your 

business? I have been with LCS Record Retrieval 
(LCS) for eleven years. We offer nationwide 
record retrieval with personalized service to our 
clients.

5.  What are some of the greatest challenges/

rewards in your business? The most rewarding 
aspect of our business is the ability to provide 
services customized to meet the needs of each 
client. Providing these personalized services, 
as well as being able to deliver the information 
requested promptly, is truly gratifying. 

 One of the biggest challenges we face involves 
working with non-responsive facilities when 
following up on record requests. We rely on 
relationships that we have built with the various 
healthcare providers to resolve these situations 
when they occur and to keep these occurrences to 
a minimum.

6.  Describe some of the most significant 
accomplishments of your career: I have been 
fortunate enough to be a part of LCS for an 
extended period. Throughout my career with LCS, 
I have worked in almost every department. This 
time has also allowed me to build a thorough 
understanding of the record retrieval industry. I 
wanted to utilize my knowledge and experience 

in more impactful ways for the growth and 
excellence of LCS. This resulted in my transition 
to Account Manager, the goal for my career with 
my ideal company.

7.  How did you become involved with the 

MDTC? LCS Record Retrieval has been a partner 
with the MDTC for many years. As my role grew 
within LCS, I became the liaison who would 
represent our company at the different MDTC 
outings and functions.

8.  What do you feel the MDTC provides to 

Michigan lawyers? The MDTC is an exceptional 
organization for attorneys to network and 
share best practices. It also provides numerous 
educational opportunities for its members to stay 
up to date on current events within the industry.

9.  What do you feel the greatest benefit has been 
to you in becoming involved with the MDTC ?
The most significant benefit to me has been the 
relationships that I have been able to build with 
our clients and other vendors within the industry. 
Partnering with these prestigious groups allows 
me additional opportunities to learn how LCS can 
continue to grow and excel in our services.

10.  Why would you encourage others to become 

involved with MDTC ? Being involved with the 
MDTC is an excellent opportunity to connect 
with others within the legal community and learn 
the newest information litigating within the State 
of Michigan.

11.  What are some of your hobbies and interests 

outside of work? I enjoy spending time with 
my family. When the weather allows it, I enjoy 
golfing, fishing, and being outdoors. I am also 
a big sports fan and follow all the major Detroit 
teams each season.
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2019-2020

THANK YOU TO OUR SUPPORTERS

ASG Investigations ManageAbility IME, Inc

Axiom Evaluations McKeen & Associates PC

Collins Einhorn Farrell PC MedSource Services Inc

COMPlete Investigations Miller Canfield Paddock & Stone PLC

Core Litigation Support Minute Man Services Inc.

Cross Xamine Investigations Murphy & Spagnuolo PC

Data Surveys Inc. Nemeth Law PC

Dawda Mann Mulcahy & Sadler PLC Ottenwess Taweel & Schenk PLC

Dickinson Wright PLLC Paul Goebel Group

Dykema Gossett PLLC Persuasive Design Group

ESi Plunkett Cooney 

ExamWorks Records Deposition Service

Explico Engineering Co. Referral Services Network

Riley & Hurley, P.C. Rimkus Consulting Group Inc.

Exponent Robert Half Legal

Foley Baron Metzger & Juip PLLC Rudick Forensic Engineering, Inc.

Fortz Legal Support Rutledge Manion Rabaut Terry & Thomas PC

Foster Swift Collins & Smith PC Scarfone & Geen PC

Fusion Engineering LLC Shadow Investigations

Hanson/Renaissance Court Reporting & Video Sherlock Investigations

Hewson & Van Hellemont PC Smith Haughey Rice & Roegge

Janes, Van Camp, Moffatt & Selzer PC Superior Investigative Services

Kitch Attorneys and Counselors Support Claim Services

L Squared Insurance Agency LLC Tanoury Nauts McKinney & Garbarino PLLC

LCS Record Retrieval US Legal Support Company

Lingual Interpretation Services, Inc. Ven Johnson Law PLC
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At Superior Investigative Services, we strive to obtain the best possible results for our 
customers.  In order to assist with your efforts, we are offering specialized pricing for 

our various services. 

Please Note: For systems set outside of the tri-county area, there will be a $200 set-up 
fee. Also, social media investigations that require extensive content download may 

incur additional charges. 

For more information on pricing and availability, please contact us at (888)-734-7660. 

www.superiorinvestigative.com 

Email: sales@superiorinvestigative.com  

 Phone: 888-734-7660  

Licensed in: MI (3701203235)   

IN (PI20700149) OH (2001016662)  

Unmanned 7 day system set tri-county area, followed by an inclusive 8 hour day of 
manned surveillance and social media investigation for $3500.00. 

Unmanned 5 day system set tri-county area, followed by an inclusive 8 hour day of 
manned surveillance for $2500.00. 

Unmanned 3 day system set tri-county area with an inclusive social media investiga-
tion  for $1800.00. 
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Judicial Award Recipient 
Hon. Christopher P. Yates 
17th Circuit Court 
 

 
 
 

 
 
Excellence in Defense 
Award Recipient 
Patricia Nemeth 
Nemeth Law PC 

 
 
 

 
Golden Gavel  
Award Recipient  
Javon L. Williams 
Secrest Wardle 

 
 

 
 
 

Event Sponsors: 
Dickinson Wright PLLC 

ESi 
Miller Canfield Paddock & Stone PLC 

Hewson & Van Hellemont PC 
Foster Swift Collins & Smith PC 

Nemeth Law PC 
Smith Haughey Rice & Roegge PC 

McKeen & Associates PC 
Murphy & Spagnuolo PC 
Rimkus Consulting Group 

Rudick Forensic Engineering, Inc 
Kitch Attorneys & Counselors 

Collins Einhorn Farrell PC 
Dawda Mann Mulcahy & Sadler PLC 

Plunkett Cooney 

 
Fourth Annual 

 
Thursday, August 20, 2020 

Strolling Dinner and Reception  
from 6:00 p.m. - 9:00p.m. 

Gem Theatre 
333 Madison Avenue, Detroit 48226 

 
 

John P. Jacobs Appellate 
Advocacy Award Recipient  
Susan H. Zitterman 
Kitch Drutchas Wagner  
Valitutti & Sherbrook 

 
 

 
Respected Advocate 
Award Recipient  
Jody L. Aaron 
McKeen & Associates PC 

 
 
 
 

 
 
 
 
 

 
Banner Sponsors: 

Collins Einhorn Farrell PC 
Dawda Mann Mulcahy & Sadler PLC 

Foley Baron Metzger & Juip PLLC 
Kitch Attorneys & Counselors 

Ottenwess, Taweel & Schenk PLC 
Smith Haughey Rice & Roegge PC 

 
Meal Sponsors: 

Scarfone & Geen PC 
Secrest Wardle 

Exponent 
Ven Johnson Law, PLC 

 
Photo Sponsor: 

LCS Record Retrieval 
 

Video Sponsor: 
US Legal Support Group 
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- SAVE THE DATE -

MDTC Winter Meeting and Conference

November 6, 2020
Sheraton Detroit Novi Hotel 

21111 Haggerty Road, Novi, MI

2020 Winter Meeting Committee: Chair Ed Perdue, Scott Pawlak & Mark Magyar

- Save the Date -

MDTC Winter Meeting and Conference
November 6, 2020 

Sheraton Detroit Novi Hotel - 21111 Haggerty Road, Novi, MI 
2020 Winter Meeting Committee: Chair Ed Perdue, Scott Pawlak & Mark Magyar 

PROFESSIONAL  
ASSOCIATION SOUGHT

Well-established, well-staffed, insurance 
defense firm in Detroit-Metro area is 
seeking a mutually beneficial professional 
association with attorney/firm with portable 
insurance defense practice. This presents an 
excellent opportunity for an attorney/firm 
considering retirement. 

Please leave a confidential
message with the practice 
manager, (248) 330-5584.

 

 

Publication Schedule

For information on  
article requirements, please contact:  

Michael Cook at michael.cook@ceflawyers.com

Publication Date

July 

October

January

April
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2020 

Thursday, August 20  The Gem Theater – Detroit

Friday, September 11 Golf Outing - Mystic Creek, Milford

Thursday, September 24 Board Meeting – Detroit Golf Club, Detroit

Thursday, September 24 Past Presidents Reception – Detroit Golf Club, Detroit

Thursday, October 8 Meet the Judges – Detroit Golf Club, Detroit

Thursday, November 5 Board Meeting – Sheraton Detroit Novi, Novi

Friday, November 6 Winter Conference – Sheraton Detroit Novi, Novi

2021

Friday, February 12  Future Planning – Marriott, Detroit Tentative

Friday, February 12 Meet and Greet – TBA, Detroit

Saturday, February 13 Board Meeting – Marriott, Detroit Tentative

Thursday, June 17 – Friday, June 18 Annual Meeting & Conference – Indigo, Traverse City

Thursday, March 18 Legal Excellence Awards – The Gem, Detroit

Thurs, Fri & Sat, May 6-8 DRI Regional Meeting, Marriott Sanibel Harbor Resort, FL

Friday, September 10 Golf Outing – Mystic Creek, Milford, MI

Thursday, November 4 Board Meeting – Sheraton Detroit Novi Hotel, Novi, MI

Friday, November 5 Winter Meeting – Sheraton Detroit Novi Hotel, Novi, MI

2022

Thursday, June 16 – Friday, June 17  Annual Meeting & Conference – Tree Tops – Gaylord

MDTC Schedule of Events
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MDTC LEADER CONTACT INFORMATION

BoardOfficers

Irene Bruce Hathaway
President 
Miller Canfield Paddock & Stone, PLC
150 West Jefferson Suite 2500
Detroit, MI 48226
313- 963-6420 • 313- 496-8453
hathawayi@millercanfield.com

Terence P. Durkin
Vice President 
Kitch Drutchas Wagner Valitutti & Sherbrook
1 Woodward Ave Suite. 2400
Detroit, MI 48226
313-965-6971 • 313-965-7403
terence.durkin@kitch.com

Deborah L. Brouwer
Treasurer  
Nemeth Law PC 
200 Talon Centre Drive Suite 200 
Detroit, MI 48207-5199
313-567-5921 • 313-567-5928
dbrouwer@nemethlawpc.com 

John Mucha, III
Secretary
Dawda, Mann, Mulcahy & Sadler PLC
39533 Woodward Avenue Suite 200
Bloomfield Hills, MI 48304
248-642-3700 • 248-642-7791
jmucha@dmms.com

Joshua K. Richardson
Immediate Past President
Jackson National Life Insurance Company 
1 Corporate Way
Lansing, MI 48951
517-367-3615
josh.richardson@jackson.com

Madelyne C. Lawry
Executive Director 
MDTC 
P.O. Box 66
Grand Ledge, MI 48837
517-627-3745 • 517-627-3950
info@mdtc.org

Daniel Cortez  
Foley Baron Metzger & Juip PLLC  
38777 6 Mile Road Suite 300  
Livonia MI 48152-2660 
734-742-1819 • 734-521-2379 
dcortez@fbmjlaw.com

Michael J. Cook 
Collins Einhorn Farrell PC  
4000 Tpwm Center Suite 909  
Southfield, MI 48075 
248-351-5437 • 248-351-5469 
michael.cook@ceflawyers.com

David Hansma 
Seyburn Kahn PC
200 Town Center Suite 1500
Southfield, MI 48075
248-353-7620 • 248-353-3727
dhansma@seyburn.com

Kimberlee A. Hillock 
Auto-Owners Insurance
6101 Anacapri Blvd
Lansing, MI 48917
517-323-1201 ext. 50538
kimberleehillock@gmail.com

John C.W. Hohmeier
Scarfone & Geen, P.C.
30680 Montpelier Drive
Madison Heights, MI 48071 
248-291-6184 • 248-291-6487
jhohmeier@scarfone-geen.com

Veronica R. Ibrahim
Kent E. Gorsuch & Associates
20750 Civic Center Drive Suite 400
Southfield, MI 48076 
248-945-3838 • 855-847-1378
veronica.ibrahim.yot2@statefarm.com

Michael J. Jolet
Hewson & Van Hellemont PC
25900 Greenfield Rd Suite 650
Oak Park, MI 48237 
248-968-5200 • 248-968-5270
mjolet@vanhewpc.com

Richard J. Joppich
Kitch Drutchas Wagner Valitutti & Sherbrook
2379 Woodlake Drive Suite 400
Okemos, MI 48864
517-381-7182 • 517-381-4427
richard.joppich@kitch.com

Edward P. Perdue 
Perdue Law Group  
447 Madison Ave., SE  
Grand Rapids, MI 49503 
616-888-2960 • 616-516-6284 
eperdue@perduelawgroup.com

Dale A. Robinson
Rutledge Manion Rabaut Terry & Thomas PC
333 W. Fort Street Suite 1600
Detroit, MI 48226
313-965-6100 • 313-965-6558
drobinson@rmrtt.com

A. Tony Taweel
Ottenwess, Taweel & Schenk, PLC
535 Griswold Street Suite 850
Detroit, MI 48226
313-965-2121 • 313-965-7680
ttaweel@ottenwesslaw.com 

Carson J. Tucker, JD, MSEL
Law Offices of Carson J. Tucker
117 N. First Street Suite 111
Ann Arbor, MI 48104
734-629-5870 • 734-629-5871
cjtucker@lexfori.org

MDTC Welcomes New Members!

John Black, Dykema Gossett PLLC

Tom Hackney, Hackney Grover

Elyse Heid, Riley & Hurley PC

Jonas Parker, Sullivan Ward Patton Gleeson & Felty P.C.
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Regional Chairs

MDTC LEADER CONTACT INFORMATION

MDTC 2019–2020 Committees 

Flint: Megan R. Mulder

Cline, Cline & Griffin, P.C. 
503 Saginaw Street, Suite 1000

Flint, MI 48502

810.232.3141 • 810.232.1079

mmulder@ccglawyers.com

Grand Rapids: Mark J. Magyar 

Dykema Gossett PLLC 

300 Ottawa Ave NW Suite 700 

Grand Rapids, MI 49503 

616-776-7523 • 855-259-7088 

mmagyar@dykema.com

Lansing: Michael J. Pattwell

Clark Hill PLC

212 E. Cesar Chavez Avenue

Lansing, MI 48906

517-318-3043 • 517-318-3082

mpattwell@clarkhill.com

Marquette: Jeremy S. Pickens

O’Dea Nordeen and Burink PC

122 W. Spring Street

Marquette, MI 48955

906-225-1770 • 906-225-1764

jpickens@marquettelawpc.com

 

Petoskey: Matthew W. Cross 

Plunkett Cooney PC 

406 Bay Street Ste 300 

Petoskey, MI 49770-2428 

231-248-6430 

mcross@plunkettcooney.com

Saginaw: Robert Andrew Jordan

O’Neill, Wallace & Doyle P.C.

300 Street Andrews Road Suite 302

Saginaw, MI 48638

989-790-0960

djordan@owdpc.com 

Southeast Michigan: Joseph E. Richotte

Butzel Long PC

41000 Woodward Avenue

Bloomfield Hills, MI 48304
248-258-1407 • 248-258-1439

richotte@butzel.com

Traverse City: Gregory R. Grant

Cummings McClorey Davis & Acho PLC 

310 W. Front Street Suite 221 

Traverse City, MI 49684 

231-922-1888 • 231-922-9888 

ggrant@cmda-law.com

Golf Committee 
Terence Durkin, Co-Chair 
John Hohmeier, Co-Chair
Dale Robinson
Mike Patwell 
Matt Zmijewski

Past Presidents Society 
Ed Kronk 
Josh Richardson 
Rick Paul 

Legal Excellence Awards  
Josh Richardson, Chair
Beth Wittman 
Hannah Treppa 
Dan Cortez

Amicus 
Anita L. Comorski, Chair
Carson J. Tucker
Irene Hathaway
John C.H. Hohmeier
Grant Jaskulski 
Daniel Beyer 
Robert Kamenec 
Nathan Scherbarth 
Kimberlee A. Hillock 
Lindsey A. Peck 

Winter Meeting 2019
Stephen Madej, Co-Chair 
Kimberlee Hillock, Co-Chair 
Nicholas Huguelet 
David Hansma 

Annual Meeting 2019
Michael Cook, Co-Chair 
Richard Joppich Co-Chair 

 

Regional Chair Liaison 
Dale Robinson 
Gary Eller 

Section Chair Liaison
Tony Taweel 

Sponsors (vendors/firm)
Deborah Brouwer 
Michael Jolet
Terence Durkin 
John Mucha, III 

Nominating Committee
Josh Richardson  

Government Relations
Graham K. Crabtree
 
DRI State Representative
D. Lee Khachaturian

Membership
Jill Story, Co-chair 
Jeremy Pickens, Co-chair
Scott Pawlak 
Clifford Hammond 
Robyn Brooks 
Jeremiah Fanslau 
Mike Conlon

Awards
David Ottenwess
Beth Wittmann 
Gary Eller 
Robyn Brooks 
Kevin Lesperance 
Paul Vance 

E-Newsletter Committee
Nathan Scherbarth
Amber Girbach

Future Planning
Terence Durkin 

Social Media
Kari Melkonian 

Quarterly Editor:
Michael J. Cook 
 
Associate Editors:
Thomas Isaacs
Matthew Brooks 
Katherine Gostek 
Victoria L. Convertino 

Contributing Authors
Lisa Anderson – Municipal Law
Sandra Lake – Court Rule Updates
Drew Broaddus – Insurance Coverage Report
Mike Sullivan & David Anderson
Malpractice Update
Graham Crabtree – Legislative Report
Ron Sangster – No-Fault Report
Daniel Krawiec - - Supreme Court Update
Daniel Ferris & Derek Boyde - Med-Mal Update
Phil DeRosier & Trent Collier - Appellate 

Veterans Committee:
Ed Perdue, Chair
Carson Tucker
Kimberlee Hillock
Larry Donaldson
Tom Aycock
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MDTC LEADER CONTACT INFORMATION

Section Chairs

Appellate Practice
Nathan Scherbarth
Zausmer, August & Caldwell, P.C.
32255 Northwestern Highway, Suite 225
Farmington Hills, MI 48334
248-851-4111 • 248-851-0100
NScherbarth@zacfirm.com

Appellate Practice 
Beth Wittmann
The Kitch Firm
One Woodward Ave Suite . 2400
Detroit, MI 48226
313-965-7405 • 313-965-7403
beth.wittmann@kitch.com

Commercial Litigation
David Hansma
Seyburn Kahn
2000 Town Center, Suite 1500
Southfield, MI 48075
248-353-7620 • 248-353-3727
dhansman@seyburn.com

Commercial Litigation
Samantha Pattwell
Dickinson Wright PLLC
215 S. Washington Square Suite 200
Lansing, MI 48933
517-487-4776 • 517-487-4700
spattwell@dickinsonwright.com

General Liability
Shaina Reed
Fraser Trebilcock Davis & Dunlap PC 
124 W. Allegan St Suite 1000
Lansing MI 48933 
517-482-5800 • 517-482-0887
sreed@fraserlawfirm.com

General Liability
Anthony Pignotti
Foley Baron Metzger & Juip PLLC
38777 6 Mile Road Suite 300
Livonia, MI 48152
734-742-1800 • 734-521-2379
apignotti@fbmjlaw.com

Immigration Law
Julianne Cassin Sharp 
Miller Canfield Paddock & Stone PC 
150 W. Jefferson Ave Suite 2500 
Detroit, MI 48226-4415 
313-496-7667 • 313-496-7500 
sharp@millercanfield.com

Immigration Law
Ahndia Mansoori 
Kitch Law Firm 
1 Woodward Ave Suite 2400 
Detroit, MI 48226-5485 
313-965-6730 • 313-965-7403 
ahndia.mansoori@kitch.com 

In House Counsel 
Lee Khachaturian 
The Hartford Financial Services Group, Inc
5445 Corporate Drive Suite 360
Troy, MI 48098
248-822-6461 • 248-822-6470
diana.khachaturian@thehartford.com

Insurance Law
Stephen C. Madej
Scarfone & Geen PC
30680 Montpelier Dr
Madison Heights, MI 48071-1802
248-291-6184 • 248-291-6487
smadej@scarfone-geen.com

Insurance Law
Olivia Paglia
Plunkett Cooney
38505 Woodward Ave Suite  2000
Bloomfield Hills, MI 48304
248-901-4058 • 248-901-4040
opaglia@plunkettcooney.com

Labor and Employment
Nicholas Huguelet
Ogletree Deakins Nash Smoak & Stewart 
PLLC
34977 Woodward Ave Suite 300
Birmingham, MI 48009
248.723.6164 • 248.593.2603
nicholas.huguelet@ogletree.com

Labor and Employment
Clifford Hammond
Foster Swift Collins & Smith PC
28411 Northwestern Hwy Suite  500
Southfield, MI 48034
248-538-6324 • 248-200-0252
chammond@fosterswift.com

Law Practice Management
Fred Fresard
Dykema Gossett PLLC
39577 Woodward Ave Suite 300
Bloomfield Hills, MI 48304
248-203-0593 • 248-203-0763
ffresard@dykema.com

Law Practice Management: 
Richard J. Joppich 
Kitch Drutchas Wagner Valitutti & Sherbrook 
2379 Woodlake Drive, Suite 400 
Okemos, MI 48864 
517-381-7182 • 517-381-4427 
richard.joppich@kitch.com

Municipal & Government Liability
Robyn Brooks
City of Detroit Law Dept
2 Woodward Ave Suite 500
Detroit, MI 48226
313-237-3049 • 313-224-5505
broor@detroitmi.gov

Municipal & Government Liability
Lisa A. Anderson
Rosati Schultz Joppich & Amtsbuechler PC 
27555 Executive Drive Suite 250 
Farmington Hills, MI 48331-3550 
248-489-4100 • 248-489-1726 
landerson@rsjalaw.com

Professional Liability & Health Care
Kevin Lesperance
Henn Lesperance PLC
40 Pearl Street NW Suite 1040
Grand Rapids, MI 49503
616-551-1611 • 616-323-3658
kml@hennlesperance.com

Professional Liability & Health Care
Daniel John Ferris
Kerr, Russell and Weber, PLC
500 Woodward Ave Suite 2500
Detroit, MI 48226
313-961-0200 • 313-961-0388
dferris@kerr-russell.com

Trial Practice
David Ottenwess
Ottenwess, Taweel & Schenk, PLC
535 Griswold St Suite 850
Detroit, MI 48226
313-965-2121 • 313-965-7680
dottenwess@ottenwesslaw.com

Trial Practice
Hannah Treppa
Butzel Long PC
150 W Jefferson Ave Suite100
Detroit, MI 48226-4452
313-983-6966 • 313-225-7080
treppa@butzel.com

Young Lawyers
Amber Girbach
Hewson & Van Hellemont PC
25900 Greenfield Road Suite 650
Oak Park, MI 48237
248-968-5200 • 248-968-5270
agirbach@vanhewpc.com

Young Lawyers
Brandon M.H. Schumacher 
Foster Swift Collins & Smith P.C. 
313 S. Washington Square 
Lansing, MI 48933 
517-371-8255 
bschumacher@fosterswift.com



MDTC

P.O. Box 66

Grand Ledge, MI 48837

MDTC is an association of the leading lawyers in the State of Michigan dedicated to representing individuals and corporations in civil litigation. As 

the State’s premier organization of civil litigators, the impact of MDTC Members is felt through its Amicus Briefs, often filed by express invitation of the 

Supreme Court, through its far-reaching and well-respected Quarterly publication and through its timely and well received seminars. Membership in 

MDTC not only provides exceptional opportunities for networking with fellow lawyers, but also with potential clients and members of the judiciary.
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Get a real INTELLIGENCE EDGE 

over your adversary!

• Background Intelligence Dossiers

• Deep Internet Profiles

• Real-Time Juror Profiles

• Surveillance

• Intellectual Property Investigations

• Corporate Investigations

• Locate Investigations

• Domestic and Foreign Due Diligence

888-677-9700 | ASGInvestigations.com

Exceptional attorneys always look for an edge. ASG provides actionable intelligence 

your opponent won’t have. You don’t need a New York or DC agency charging you 

New York and DC rates to get deep, verified, actionable intelligence; ASG is a real 

Private Intelligence Agency right here in Metro-Detroit. 


