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President’s Corner

By: Lori A. Ittner
Garan, Lucow, Miller PC

The Art Of Being A Mentor

Lori A. Ittner
Garan Lucow Miller, PC

300 Ottawa Ave., NW, 8th Floor
Grand Rapids, Ml 49503
616-742-5500 ® 616-742-5566
littner@garanlucow.com

The lifecycle of the practice of law begins twice a year for many graduates of vari-
ous law schools, and in fact begins when they receive that letter in the mail from the
State Bar of Michigan, informing them that they have passed the Bar and will be
admitted with their license, commonly referred to as a “P-Number.” Those students,
and newly admitted lawyers, embark upon a career with enthusiasm and learn quickly
that there is in fact a reason that this profession is called “the practice of law.”

There are several fine law schools in the State of Michigan that provide their stu-
dents with the basic foundation necessary to understand the law and a brief glimpse,
to the extent possible, as to the mechanics necessary to practice their profession.
However, the knowledge to be able to traverse many legal obstacles in the practice of
that profession is not automatic.

In the July 2010 edition of the Michigan Defense Quarterly, I spoke to the need to
practice and demand courtesy and professionalism from the bench and bar alike, and
the need to restore the image of Michigan in the eyes of our neighboring states. The
next step in pursuit of the ideals of courtesy and professionalism comes by way of a
commitment to undertake to properly mentor a younger lawyer. Those of us who
have had the privilege of practicing in this noble profession for many years, recognize
immediately those lawyers who provided the basic foundation that allowed us to
obtain notoriety in our profession. The mentors who have allowed us all to do much
more than carry files to a courthouse and observe, are the ones who gave us all our
start and our ability to practice law. In order for this profession to continue to pros-
per not only by financial means, but also by reputation, we must all undertake what is
our clear obligation — to give back to another lawyer; that which we have received in
the beginning of our careers.

This is therefore a call to arms of sorts to each and every member of the State Bar
of Michigan to give back to younger lawyers by way of becoming a mentor. The art
of becoming a mentor is in fact as unique as the art of the practice of law. An effec-
tive mentor is more than someone who simply reviews written work product. A
mentor is someone who takes the time to discuss challenging legal issues presented
in their cases, as well as procedural issues, the meaning of the Michigan Court Rules
and the Michigan rules on practice and procedures. Mentoring means having faith
in the student so as to allow that individual to develop skills of questioning witness-
es, and of preparing for and advancing oral arguments. It comes in allowing a
younger lawyer to sit as a second chair and actually participate in the trial proceed-
ings. At the same time, being an effective mentor also comes by recognition that it is
human to err, and in doing so, the best corrective measure comes in understanding.

There is even a greater call and purpose in acting as a mentor to younger lawyers.
We cannot begin to expect civility and courtesy in the practice of law by young law-
yers if we do not extend those same qualities in the manner in which we mentor
younger lawyers. Most certainly, if we do not undertake to mentor younger lawyers,
they cannot learn of the unique, unspoken requirements of being a member of the
State Bar of Michigan. It is therefore a call to duty for each and every one of us to
act as a mentor to a younger lawyer and not only teach them the practice of law but
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The next step in pursuit of the ideals of courtesy and professionalism comes by way of a commitment
to undertake to properly mentor a younger lawyer.

also, the manner in which conduct has
an impact upon the image and the
nobleness of this profession.

Michigan Defense Trial Counsel has
a section devoted to young lawyers in
practice and gives the Golden Gavel
Award award each year to a young law-

yer who has practiced less than 10 years.

We are pleased to offer educational
resources to our young lawyers, such as
the Young Lawyers Breakfast
Conference and are pleased to recognize
our young defense lawyers who exempli-
fy the Golden Gavel Award, by acting as
a mentor to others, participating in com-
munity activities and who exemplify a

noble practice of law. It is the pledge of
MDTC to continue to offer avenues for
young lawyers to participate, such as the
Young Lawyers Section, but also offering
them a means by which publication is
possible for virtue of the E-Newsletter
and the Michigan Defense Quarterly. It is

our pledge to continue in these efforts.

the workplace.

the way.

Think about it.
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Editor’s Note: Ms. Brown and Mr. Uhlar regularly provide the “No-Fault Report” in each issue of Michigan Defense Quarterly.
In light of the importance of the McCormick decision, the authors have expanded the report into the following article.

The Serious Impairment Threshold:
The Pendulum Swings Back

McCormick v Carrier overrules Kreiner v Fischer
By: Susan Leigh Brown and Miles L. Uhlar, Schwartz Law Firm P.C.

Executive Summary

The reversal of the Kreiner decision by
McCormick brings about major changes in the
application of the No-Fault law’s bar against
third party tort claims. McCormick holds, in
effect, that any objective manifestation of any
impairment to any “important” body function
which has any influence on the day to day life
of the plaintiff for any period of time suffices to
breach the threshold and get a plaintiff to a
jury. By replacing the requirement for medical
evidence with a requirement that the alleged
impairment be evident to someone besides the
plaintiff, the opinion broadens the class of
cases that will be treated as above the thresh-
old. The opinion’s abrogation of any temporal
requirement for a serious impairment further
expands the category of qualified plaintiffs.
Another significant change rendered by
McCormick is that the impairment need only
have “an influence on some of the person’s
capacity to live in his or her normal manner of
living.” These changes will lead to a large
increase in third party personal injury litigation.

Susan Leigh Brown is an attorney
with Schwartz Law Firm, P.C. She
specializes in insurance defense,
employment law, tort defense,
credit union law and commercial
litigation, and is a regular contrib-
utor to the Quarterly. She special-
izes in insurance law, employment law and credit
union law. Her email address is sbrown@schwart-
zlawfirmpc.com.

Miles Uhlar, an associate at
Schwartz Law Firm, P.C,, is
admitted to practice in Montana
and Michigan. His practice
includes complex medical mal-
practice defense, insurance
defense, employment law, crim-

inal law and commercial and real estate cases. His
email address is muhlar@schwartzlawfirmpc.com.
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The long anticipated demise of the serious impairment threshold, as previously
defined by former Chief Justice Clifford Taylor’s Michigan Supreme Court, began
within a few months of the political shift on the Court that came with Taylor’s
defeat by current Justice Diane Hathaway. It took over a year to develop the opinion
in McCormick v Carrier.! Gymnastics were needed on the front end just to get the
case before the highest court. And in the end more gymnastics (mostly linguistic)
were needed to achieve the goals of the Plaintiff’s bar and other opponents of
Kreiner v Fischer — returning “third party” cases, as tort cases are known in the No
Fault business, to viability after 6 years of relative aridity.

The History of the Case

The Michigan Supreme Court, while still in its former incarnation, denied the initial
application for leave to appeal the McCormick case in October, 2008.3 However, the
“new” Court granted plaintiff’s motion for reconsideration of the denial of leave to
appeal, helped along by amicus curiae briefs submitted by anti-insurance industry
groups Coalition Protecting Auto No-Fault, 4 and Michigan Association for Justice.5
True to form, the Justices engaged in verbal sparring even on that decision, with
Justice Corrigan’s dissent pointing out, some think ironically, that a change in com-
position of the court was insufficient cause to revisit final orders issued by the prede-
cessor court.® Nonetheless, rather than wait for a “new” case with appropriate facts
to emerge from the many serious impairment cases pending before the Court of
Appeals when Justice Hathaway was elected, the Supreme Court chose to make a
number of bold statements, clearly intended to negate what it and many others view
as the conservative, pro-insurance standards erected by the previous regime under the
auspices of “constructionist” interpretation of statutes. The McCormick opinion is
fraught with the kind of personal attacks between the Justices that we in Michigan
have unfortunately become accustomed to. As expected, when one gets past the
insults and nastiness, the opinion also furthers the deconstruction of prior precedent,
particularly in the personal injury arena.

What McCormick Changes

The new interpretation of MCL 500.3135(7) significantly lowers the threshold
which must be breached by plaintift’s hoping to overcome the general abolition of
tort liability in third party No Fault cases. This will make it easier for people allegedly
injured in auto accidents in Michigan to obtain non-economic damages from at fault
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THE SERIOUS IMPAIRMENT THRESHOLD: THE PENDULUM SWINGS BACK

The new interpretation of MCL
500.3135(7) significantly
lowers the threshold which
must be breached by plaintiff’s
hoping to overcome the general
abolition of tort liability in
third party No Fault cases.

drivers — in spite of the 1973 abolition of
tort liability in all but three types of
cases wrought by the No Fault Act. Trial
courts will now be loathe to dismiss
cases on summary disposition motions
based on the threshold inquiry, paving
the way for the filing of more suits now
that the specter of early dismissal has
been eliminated.

If history repeats itself, as it often
does, as the changes wrought by
McCormick continue to be applied in
future cases, the injuries required to cross
the threshold will become less severe, as
the plaintiff’s bar tests the outer reaches
of even McCormick until there is either
another significant change within the
Court which leads to yet another reversal
of fortunes, quite literally, or the
Legislature steps in to curb the tide of
third party suits. But, in order to fully
appreciate where this area of law is head-
ing, a look at its origins is warranted.

A Brief History of the Serious
Impairment Threshold

The No Fault Act was enacted in 1973.
In return for lifetime unlimited medical
benefits to victims of motor vehicle acci-
dents, three years of wage replacement
(up to a statutory maximum) and house-
hold assistance payments (limited to $20
per day) — all without regard to fault in
the accident — the Legislature abolished
tort liability for non-economic damages.
This included eliminating damages for
pain and suffering and excess economic

Vol. 27 No. 2 ® October 2010

damages above and beyond the statutory
limits on wage loss and household assis-
tance, except in limited circumstances:
where the victim suffered permanent
serious disfigurement, death — or the
root of all litigation difficulties since the
enactment — serious impairment of body
function.” As noted by the Supreme
Court in Shavers v Attorney General® and
reiterated by former Chief Justice
Thomas Kavanagh in his concurrence in
Cassidy v McGovern, the first Supreme
Court case to tackle the meaning of
“serious impairment of body function,”

‘[t]he statutory scheme of no-fault
insurance resulted from dissatisfac-
tion with traditional theories of lia-
bility founded on fault. Among the
deficiencies sought to be remedied
were the overcompensation of minor
injuries, the under-compensation of
serious injuries, long payment delays,
an overburdened court system, and
discrimination against those with low
income and little education.”

The Cassidy opinion further eloquent-
ly elucidates the trade off represented by
the Act:

At least two reasons are evident con-
cerning why the Legislature limited
recovery for noneconomic loss, both
of which relate to the economic via-
bility of the system. First, there was
the problem of the overcompensation
of minor injuries. Second, there were
the problems incident to the exces-

The Cassidy court was united
in its belief that the statutory
language “serious impairment
of body function” was
ambiguous and required the
judiciary to apply principles
of statutory construction.

Cassidy v McGovern was the
Supreme Court’s first attempt
to define the serious
impairment threshold.

sive litigation of motor vehicle acci-
dent cases. Regarding the second
problem, if noneconomic losses were
always to be a matter subject to adju-
dication under the act, the goal of
reducing motor vehicle accident liti-
gation would likely be illusory. The
combination of the costs of continu-
ing litigation and continuing over-
compensation for minor injuries
could easily threaten the economic
viability, or at least desirability, of
providing so many benefits without
regard to fault. If every case is subject
to the potential of litigation on the
question of noneconomic loss, for
which recovery is still predicated on
negligence, perhaps little has been
gained by granting benefits for eco-
nomic loss without regard to fault.20

The term “serious impairment of body
function” was not defined in the original

Act.

The First Analysis:

Cassidy v McGovern

Cassidy v McGovern was the Supreme
Court’s first attempt to define the seri-
ous impairment threshold. The majority
opinion was authored by former Chief
Justice Mary S. Coleman and signed by
three Republicans and three Democrats.
Democratic Justice Kavanagh (not to be
confused with Justice Cavanagh) dis-
sented in part.1! The Cassidy court was
united in its belief that the statutory
language “serious impairment of body
function” was ambiguous and required
the judiciary to apply principles of statu-
tory construction.
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The Difranco majority rebelled
against what it viewed as the
stringency of Cassidy and,
applying what it referred to as
a “textual approach” (the same
description that would later be
given by the majority in
McCormick), overruled
Cassidy in large part.

Cussidy added scope to that phrase by
finding that: (1) although the facts var-
ied from case to case, courts could, under
proper circumstances, decide whether the
threshold was met as a matter of law as
long as there was no material factual dis-
pute concerning the nature and extent of
the plaintift’s injuries;'2 (2) the injury
had to be objectively manifested; (3) the
injury had to affect an “importans” body
function (otherwise, as the Court noted,
“if any body function were to be consid-
ered the intended meaning, arguably a
serious impairment of the use of the little
finger would meet the threshold require-
ment”);13 and (4) that “the Legislature
intended an objective standard that looks
to the effect of an injury on the person’s
general ability to live a normal life.”14

The Court did not lose sight of the
actual words employed by the
Legislature, like “serious”, and the words
that surround “serious impairment of
body function” — “death” and “permanent
serious disfigurement” — in finding that
an impairment had to be objectively
manifested and “serious”, but not neces-
sarily permanent, to breach the threshold.

The Reaction:
DiFranco v Pickard

Four years after Cassidy was decided,
the backlash from the plaintiff’s bar and
others manifested itself in DiFranco v
Pickard 1> with a majority opinion by

McCormick’s author, Justice Cavanagh.
The DiFranco majority rebelled against
what it viewed as the stringency of
Cassidy and, applying what it referred to
as a “textual approach” (the same
description that would later be given by
the majority in McCormick), overruled
Cassidy in large part. Most of the analy-
sis applied by the majority in DiFranco
and repeated in Justice Cavanagh’s dis-
sent in Kreiner is resurrected in
McCormick, some of it nearly verbatim.

In DiFranco, the Court found that
trial courts generally could not decide
the threshold question as a matter of law.
The Court cited an advisory opinion
issued shortly after the No Fault Act was
passed for support of this position.16 In
the DiFranco opinion, Justice Cavanagh
studied the legislative history of the No
Fault Act at great length as a means of
disavowing the Cassidy test and held,
among other liberating principles for
plaintiffs, that the Legislature did not
intend to require proof of “major or
extensive” disability in order to pass the
threshold.1” The DiFranco court went on
to reject the requirements that (1) an
“important” body function need be
impacted, (2) the injury had to be
“objectively manifested” and (3) the
impairment had to affect the plaintift’s
general ability to lead a normal life. The
DiFranco court stated, rather dramatical-
ly, that the Cassidy formula had nearly
“wiped out” tort claims in defiance of
legislative intent (as that intent was dis-
cerned by the DiFranco Court).18

The Legislature Responds: 1995
Amendment

Apparently Justice Cavanagh and those
who signed the DiFranco opinion did
not read the collective mind of the
Legislature very effectively because, in
1995, MCL 500.3135 was amended in a
manner which attempted to define “seri-
ous impairment of body function” in
terms almost identical to those expressed

In 1995, MCL 500.3135 was
amended in a manner which
attempted to define “serious
impairment of body function’
in terms almost identical to
those expressed by the
Cassidy court.

4

by the Cassidy court. The amendment
resurrected: (1) the authority of courts to
decide the threshold issue as a matter of
law; (2) the need to establish that an
“important” body function was impaired;
(3) the need for an objective manifestation
of impairment; and (4) the requirement
of evidence that the injury affected the
person’s general ability to lead Ais or her
normal life. The amended statute was a
nod to Cassidy except that the statute
added a degree of subjectivity to the final
element, the effect on the person’s life.
Where Cassidy specifically noted that the
effect on the victim’s life was 7o# to be
decided in light of the particular plain-
tift’s lifestyle, the statutory language is to
the contrary.

Prior to the 1995 Amendment, deci-
sions in the trial courts and Court of
Appeals as to the threshold were all over
the map, and this remained true follow-
ing the amendment. However, in the
wake of the amendment the plaintiff’s
bar argued often and vehemently that to
pass the threshold, plaintiffs should only
need to demonstrate that an impairment
had some effect on his or her lifestyle,
regardless of the relative importance of
the affected activity, and without regard
to the degree of impairment or extent of
the impairment.1? That liberal view of
the threshold led to a conservative back-
lash and Kreiner.

Kreiner v Fischer
Kreiner reminded its readers that the No

Michigan Defense Quarterly
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The death of Kreiner was
probably politically inevitable
as soon as the Supreme Court
lost a Republican and added

a Democrat. And, so it has
happened.

Fault Act abrogated tort liability in return
for PIP benefits except in cases of seri-
ous injury. The express intent of the
Legislature was to severely curtail the
number of tort cases and the amounts to
be recovered therefrom, thereby reducing
litigation as well. Noting that courts
continued to struggle with the definition
of serious impairment, just as they had
before the amendment to the statute, the
Kreiner court suggested a non-exhaustive
list of factors to be considered and
attempted to use dictionary definitions
of the words added in the 1995 amend-
ment. The net effect was that a plaintiff
generally could only survive summary
disposition if the injury affected the
“course and trajectory” of his or her life
and was supported by medical evidence.
Many courts interpreted those words to
require a degree of permanency, while
others did not. Some courts also required
medical evidence of injury in the after-
math of Kreiner.To some degree, this left
soft tissue cases in the proverbial dust.
Although the plaintiff’s bar raised a
hue and cry that Kreiner completely
eviscerated tort liability except in cata-
strophic cases and required plaintiffs to
prove permanent injury, even a cursory
review of the appellate decisions after
Kreiner disproves that alarm.20
Nonetheless, lobbyists and activists were
spurred to action by the allegedly “draco-
nian” test articulated in Kreiner. Given
the ferocity of the attacks on that deci-
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sion and others made by the Taylor-
Markman-Young-Corrigan Supreme
Court majority which further limited No
Fault litigation recoveries, the death of
Kreiner was probably politically inevita-
ble as soon as the Supreme Court lost a
Republican and added a Democrat. And,
so it has happened.

The McCormick Definition

Under McCormick, several prior fac-
tors used under Cussidy, Kreiner and the
1995 statutory amendment have been
redefined in favor of plaintiffs. Under
McCormick, there is no temporal require-
ment for impairment. Indeed, that factor,
grafted onto Kreiner by subsequent cases,
was the battle cry for the opponents of
the decision. Some appellate courts had
read Kreiner to require that the impair-
ment had to last for a long time — “long,”
of course, not being defined either. The
McCormick opinion, authored by Justice
Cavanagh, harshly criticizes Kreiner’s
addition of a list of factors to consider in
determining if an impairment is serious
enough to warrant submission to a jury,
concluding that such a list is unnecessary
because the statute is crystal clear — if
one can understand the English lan-
guage or read a dictionary.

Although several of the factors in
Kreiner represented no significant
change in existing jurisprudence, Kreiner
opponents latched onto the “duration”
factor to demonstrate that the Kreiner
court violated principles of statutory
construction by adding permanency of
the impairment as a prerequisite to sur-
viving dispositive motions, contrary to
the plain language of the statute and

McCormick holds, in effect,
that any objective manifesta-
tion of any impairment to any

“important” body function
which has any influence on
the day to day life of the
plaintiff for any period of time
suffices to breach the thresh-
old and get a plaintiff to a

jury.

Under McCormick, there is
no temporal requirement for
impairment.

even the Cassidy decision. This particular
finding by Justice Cavanagh in
McCormick is highly ironic given that, in
his own DiFranco opinion, though he
stated that the statute was unambiguous,
he nonetheless added a list of factors to
be considered in discerning the presence
of a serious impairment of body function.

In addition to criticizing the addition
of a list of factors, the McCormick court
also holds that the Kreiner court improp-
erly used the dictionary to define the
words of the statute in defense oriented
terms. Then, using the dictionary, much
as the Kreiner court did, the McCormick
court replaces the Kreiner laundry list of
factors with a list of its own. McCormick
holds, in effect, that any objective mani-
festation of any impairment to any
“important” body function which has any
influence on the day to day life of the
plaintiff for any period of time suffices
to breach the threshold and get a plain-
tift to a jury. In so doing, McCormick
adds the word “any” before nearly every
statutory term, despite the harsh remon-
strations against the Kreiner majority for
adding “course and trajectory.”

Further, McCormick holds that “objec-
tively manifested” does not mean that
there must be medical evidence of an
injury, but only that an impairment of
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McCormick holds that
“objectively manifested” does
not mean that there must be
medical evidence of an injury,
but only that an impairment of
some kind must merely be
observable to someone other
than the plaintiff.

some kind must merely be observable to
someone other than the plaintiff. Taken
to its logical conclusion, any plaintiff
who limps, grimaces, restricts use of a
limb or even a finger, groans, or displays
other pain behaviors which his or her
friends and family can observe, arguably
meets the “objectively manifested” ele-
ment of the statute.

The McCormick court correctly notes
that the statute uses the word “impair-
ment”, not “injury”. The court then uses
this observation to extend the Legislature’s
language beyond its intent. It is unlikely,
for example, that there would be any
impairment without some form of injury,
whether it be physical or psychological.
Lip service is paid to the “usually
requires medical evidence” language of
both DiFranco and Cassidy, but the door
is opened wide to cases where there is no
medical evidence at all and only subjec-
tive complaints and “manifestations” that
another layperson can observe. Read:
alleged soft tissue, traumatic brain injury
and post traumatic stress disorder claims
where no positive medical findings exist
— only subjective complaints by plaintiffs.

The other significant change rendered
by McCormick is that the impairment
need only have “an influence on some of
the person’s capacity to live in his or her
normal manner of living.”21 So, we’re
back to the pinkie injury that Justice
Coleman worried about in Cassidy,
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which was the actual injury suffered by
the oft-forgotten second plaintiff in the
Kreiner decision, Mr. Straub. An argu-
ment can be made that “use of the
hands,” even the non-dominant hand as
was the case with Mr. Straub, is an
important body function. A fracture of
the pinkie is objectively manifested
because it can be seen on x-ray. A splint-
ed pinkie causes, for example, a person to
hold a steering wheel differently while
not preventing driving, thus “influenc-
ing” the way that task is performed — a
task which most people engage in daily.
A broken pinkie would also cause a little
disruption in say, buttoning buttons,
much like a broken finger nail does
when one is used to having long nails
with which to manipulate buttons. Voila!
Serious impairment.

While Straub’s broken pinkie had a
much more significant effect on his day
to day activities than the above — for
example, he was an amateur guitarist
who could not play while his finger was
splinted — nothing in the McCormick
decision requires an analysis of the
degree of the “influence” an “impair-
ment” must have or the degree of impor-
tance a restrictive activity must have on a
person’s “capacity” to keep up his or her
pre-accident lifestyle. Perhaps most sig-
nificantly however, the elimination of the
need for objective medical evidence of
impairment truly removes all limits from
soft tissue cases and cases in which only
psychological injury is alleged. Although
even under Cassidy, there was no hard
and fast rule that medical proof of injury
was always required — for instance, a lost
limb would be an obvious serious
impairment requiring no medical evi-
dence — McCormick goes to great
lengths to ensure “objective manifesta-
tion” does not mean “objective medical
proof of injury.”

The elimination of the need
for objective mediical
evidence of impairment truly
removes all limits from soft
tissue cases and cases in
which only psychological
injury is alleged.

The McCormick court provides several
definitions from Webster’s, Random
House and American Heritage diction-
aries for words, including “objectively,”
“manifest,” “impairment,” “general,”
“affect,” “lead” and “life”. Having criti-
cized the Kreiner court for cherry pick-
ing the definitions of “general,” “lead”
and “life” to support its “course and tra-
jectory” language, the McCormick court
commits the same offense, rejecting the
definitions preferred by the Kreiner
Court and applying those more helpful
to plaintiffs. Most notably, however, one
very significant word used in the statute,
indeed in every version of the statute
and every proposed amendment thereto,
goes not only undefined but wholly
unmentioned in the McCormick analysis /
semantic lesson: “serious.”

Being an English Literature major
many moons ago, this writer has a per-
sonal affinity for the Oxford English
Dictionary, believing it to contain more
connotations and historical uses of words
in our language than say, Webster’s,
American Heritage or Random House
dictionaries. The OED, as we book-
worms call it, or more precisely for this
article, the Concise Oxford English
Dictionary, 10th Edition-Revised, (2002)
defines “serious” in the form in which it
is used in MCL 500.3135, as “3) signifi-
cant or worrying in terms of danger or
risk; serious injury 4) substantial in
terms of size, numbers or quality.”
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The McCormick court has
achieved much of what the
DiFranco court set out to do,
notwithstanding the
intervention of the Legislature
in 1995, which largely
obliterated that decision.

Similarly, Roget’s Thesaurus, 1962
Edition, lists, as the relevant synonyms
of “serious”, such words as “weighty,
heavy, ponderous, grave...of importance
or significance, of consequence, of con-
cern or moment, of weight, not to be
overlooked” ... “remarkable, marked,
unforgettable, monumental, extraordi-
nary, exceptional, special, rare” or “vital,
essential, of vital importance, fundamen-
tal, radical...” None of these definitions
or synonyms for “serious” could be
employed in the McCormick analysis.
With few exceptions (the word “impor-
tant” before body function” and the “gen-
eral ability to lead one’s normal life” still
being necessary elements of proof), the
McCormick court has achieved much of
what the DiFranco court set out to do,
notwithstanding the intervention of the
Legislature in 1995, which largely oblit-
erated that decision.

Application to Pending Suits

The opinion is silent as to whether it
will be applied only to cases filed after
July 31, 2010 or retroactively to cases
currently pending in the Court of
Appeals and circuit courts. Generally,
judicial decisions, as opposed to
Legislative enactments, are given at least
limited retrospective effect, meaning that
they are applied to pending suits in
which the issue has been raised and pre-
served and, more often than not, are
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given full retroactive effect, applying to
all pending suits regardless of whether
the issue has been preserved in them.22
Likely the momentum of pro-plaintiff
sentiment will cause courts to give
McCormick full retroactive effect, and the
current Supreme Court seems to wish to
“do unto” its predecessors as it feels the
former majority did unto it. However, if
the new version of the court decides to
further separate itself from the actions of
the former majority, and apply the
Golden Rule by 7oz doing what it prede-
cessor did, instead of employing “an eye
for an eye” mentality, McCormick may
only be given limited retroactive effect
when that question is inevitably before
it. When the former majority abrogated
19 years of judicial gloss on the No Fault
Act’s “one year back” rule in Devillers v
Auto Club Insurance Association,?3 the
Taylor-Markman-Young-Corrigan
majority gave it full retroactive effect, a
move which benefited defendant insur-
ance companies. Justices Weaver, Kelly
and Cavanagh dissented in part because
they believed that the opinion should
only be given limited retroactive effect so
as not to punish plaintiffs who had nar-
rowly escaped the re-imposition of the
one year limitation period on PIP suits.
Now that full retroactivity will benefit
plaintiffs at the expense of the insurance
industry, it remains to be seen if the new
majority will adhere to their former view
of retroactivity.

The Overall Impact of
McCormick

Despite the recent commentary by pro-
ponents of the decision,?* there can be
little doubt that many more third party
tort suits will be filed in Michigan. The
primary purpose of the years of lobbying
and numerous bills drafted in the
Michigan House and Senate in reaction
to Kreiner was to provide more compen-
sation for plaintiffs.25 Trial courts, par-

ticularly in more liberal jurisdictions like
Wayne County, will be less likely to dis-
miss cases. This will further encourage
new suits and increase “cost of defense”
settlement offers to avoid the additional
cost and risk of a full blown trial.
Plaintift’s attorneys’ chances of getting
even small fees will, consequently, improve.
One proponent of the change was
quoted in the August 9th edition of
Michigan Lawyers’ Weekly as predicting
a decrease in the number of appeals filed
on serious impairment issues and little or
no increase in litigation because insur-
ance companies will settle prior to litiga-
tion in light of the McCormick ruling.26
While some cases, particularly those
with low policy limits (the State-
required minimum liability coverage is
$20,000), may very well go uncontested
by insurers at least at first, the author
does not believe that the number of
appeals will decrease. There will simply
be a change in the identity of the appel-
lants. Where the appellants were more
often spurned plaintiffs after Kreiner, the
appellants now will more likely be
defendants who have lost on summary
disposition motions and been subjected
to a jury verdict where the plaintiff’s
“impairment” is dubious or not “serious.”
It does seem unlikely, given the
increased financial exposure to which the
McCormick decision will subject defen-
dants and their insures, and the recent
resignation of Justice Weaver and
appointment of Justice Alton Davis, that
the insurance industry will not fight
back. Moreover, the current interpreta-
tion of the statute has a statistically low
chance of being any more workable than
its many predecessors. No matter the
protestations to the contrary, the statuto-
ry language is obviously not clear. If it
were clear, the long judicial and legisla-
tive odyssey of “serious impairment”
would never have happened. There were
flurries of suits filed following Cassidy,
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DiFranco, the 1995 statutory amend-
ment, and Kreiner all trying to test the
limits of the newest version of the defi-
nition and scope of the serious impair-
ment exception to the abolition of tort
liability for auto accidents. There is no
evident reason that this alteration will
not have the same effect.

Whether the removal of the perceived
obstacles created by the Kreiner decision
increases insurance premiums paid by
Michigan drivers or causes insurance
companies with a smaller share of the
Michigan No Fault market to stop writ-
ing insurance in Michigan remains to be
seen. However, it stands to reason that
the cost of the inevitable increase in
third party tort verdicts and settlements
which were the purpose of the reversal
of Kreiner will be passed to the premium
holders and taxpayers (the State of
Michigan self-insures its vehicles)?7 in
this State.

Moreover, the decision hints, less than
subtly, that the Court will entertain a
case seeking to void as unconstitutional
the portion of the statute which permits
courts to decide the threshold issue as a
matter of law. Clearly, as was vainly
attempted in DiFranco, the majority
intends to resurrect the Advisory
Opinion of 1973 and give it the force of
precedent when the right case presents
itself. By telegraphing that intent, the
court sends a clear warning to circuit
courts: “dismiss third party suits on the
serious impairment threshold at your
own peril.” Not many trial judges relish
reversal of their rulings.

Although the previously introduced
bills in both the House and Senate in
reaction to Kreiner went even further
toward compensating plaintiffs in third
party cases than the McCormick deci-
sion went, the proponents of those
many bills are likely at least somewhat
satisfied with McCormick, which very
closely echoes House Bill 4301 and the
amicus briefs filed by CPAN and MA].
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While virtually no competing language
was presented on behalf of supporters
of Kreiner, that silence was likely the
result of a waiting game. One wants to
see one’s opponent’s strategy before
committing one’s troops to a particular
defense. If and when the opened pro-
verbial floodgates of litigation start
pouring forth increased payments on
third party cases, either through settle-
ment or verdicts, the “defense-insurance
industry” version of the many bills
introduced in response to Kreiner are
likely to appear in the Senate. Should a
Republican be elected Governor, the
chances of any such proposed legisla-
tion being enacted (with relative alacri-
ty) would likely improve, particularly if
recently appointed Justice Davis does
not survive the election and is replaced
by a Republican-backed candidate.
Given the nature of the No Fault Act,
however, it seems unlikely that any stat-
ute can resolve the competing interests
afoot or prescribe a sufficiently accurate
definition of “serious impairment” to
stop the pendulum swings to and fro
every 5 or 6 years.

Part of a Broader Pattern of
Change Still Not Fully Defined
The overall message of McCormick
appears to reach farther than its dra-
matic impact on 3rd Party No Fault
cases. It seems to signal an apparent
intent by this Court to undo what the
prior court did -- to reverse decisions
issued by the previous Taylor, Markman,
Young and Corrigan majority when the
Court views them to be incorrect inter-
pretations of law. And as another recent
ruling makes clear, all areas of No Fault
law will be targeted. On the same day
the McCormick decision decimated
Kreiner, the Supreme Court reversed
another controversial no-fault decision
issued by the former regime. In
University of Michigan Board of Regents

v Titan Insurance Company,?® in a

majority opinion authored by Chief
Justice Kelly, the Court overruled
Cameron v ACIA,29 which had applied
the one year statute of limitation for
first party personal protection (PIP)
benefits without any tolling for disabili-
ties such as infancy.

However, in Regents, the same
Justices who formed the majority on
McCormick could not agree on the
proper application of szare decisis or the
frequency with which it should be
ignored. Justices Weaver and Hathaway
wrote separate opinions to clarify their
departure from Chief Justice Kelly’s
majority opinion interpretation of the
doctrine. Thus while one can say with
confidence that the Court as composed
before the recent resignation of Justice
Weaver stood ready, willing, and more
than able to rewrite the No Fault
scheme, the full ramifications of their
enthusiasm for reversal of precedent in
other areas of law remains to be seen.
Further, the appointment of Justice
Davis and the upcoming election may
very well “impair” or “have an impact”
on the “course and trajectory” of this
Court’s “general ability” to “go through”
its particular life plan.

Endnotes
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lost. This important balance must be restored.”
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Simple Steps To Lower
Your E-Discovery Risk Profile

By: Jonathan E. Moore, Warner Norcross & Judd LLP

Executive Summary

The well-known and highly publicized cases
involving sanctions for mistakes and abuses
in the e-discovery process provide ample
reminder of the dangers lurking in the e-dis-
covery process. Counsel must be careful to
protect against these risks by following cer-
tain well-defined steps. First, counsel should
issue a written litigation hold notice to indi-
viduals likely to possess potentially relevant
electronic documents containing instructions
to preserve all such materials. Counsel
should also confirm that that any default
document-retention policies and auto-delete
and other data-destruction practices have
been suspended and remain suspended
throughout the litigation.

As the litigation progresses, counsel should
make sure to monitor the client’s compliance
with these requirements and issue periodic
reminders of the preservation obligations.
Counsel should also oversee the searching,
retrieval, and collection of electronic docu-
ments for production. Applying these proce-
dures can significantly reduce the risk of
incurring sanctions for violations of discov-
ery requirements.

Jonathan E. Moore (jmoore@
whnj.com) is an associate with
Warner Norcross & Judd LLP,
in Grand Rapids, Michigan,
where he practices in the areas
of commercial, securities, and
products-liability litigation
and electronic discovery.
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Electronic discovery is a complex, rapidly developing area of the law. And it is
unreasonable to expect all lawyers — or even all litigators — to become an expert on
the subject. But courts do expect that all lawyers representing clients in litigation will
have a sufficient understanding of e-discovery issues, not only to comply with appli-
cable discovery obligations, but also to advise their clients and to engage in informed
negotiations with opposing counsel.! The well-known and highly publicized cases
involving sanctions for mistakes made in the e-discovery process provide ample
reminder of the dangers lurking in the e-discovery process. Accordingly, this article
identifies some of the biggest “extra” e-discovery risks that litigators too often take
on, as well as several key steps to take to reduce those risks and comply with court-
imposed discovery obligations.

Avoid Taking Unnecessary Risks

The following is a list of several common “extra” e-discovery risks that a litigator may
create in any case, in order of importance from riskiest to least risky. You can think
about these as the “unforced errors” of e-discovery: risks unnecessarily created by
decisions that the litigator makes in the e-discovery process.

Biggest “Extra” E-Discovery Risks

1. Failing to issue a written litigation hold notice.

2. Failing to confirm suspension of auto-delete functions and
default retention policies.

3. Failing to confirm and monitor compliance with litigation hold.

4. Allowing client personnel to search and collect electronic materials.

The Litigation Hold Notice
Courts have long required parties to implement a “litigation hold” once litigation is
reasonably anticipated, and to instruct individuals likely to possess potentially rele-
vant electronic documents to preserve all such materials in their possession, custody,
or control.2 Although it has always been a best practice to issue written litigation
hold notices, some litigators have until recently viewed issuance of a written notice to
be optional, preferring to provide preservation instructions to their clients orally.

But in recent years courts have increasingly imposed the express requirement that
a litigation hold notice be issued in writing, and have found purported litigation
holds based on oral communications to be insufficient.3 Moreover, the requirement

Michigan Defense Quarterly



SIMPLE STEPS TO LOWER YOUR E-DISCOVERY RISK PROFILE

As soon as litigation is
reasonably anticipated,
you should prepare a written
litigation hold notice to be
distributed to all client
personnel who may possess
potentially relevant evidence.

of a written litigation hold notice is not
just for defendants, but applies equally to
plaintiffs, as well. Indeed, some courts
have specifically found that the duty to
preserve evidence and issue a written liti-
gation hold notice actually may accrue
earlier for a plaintift than for a defendant
— noting that a plaintiff typically antici-
pates litigation even prior to filing the
lawsuit.4 And several recent cases result-
ing in sanctions for litigation hold errors
have involved failures by plaintifts’ lawyers
either to issue a litigation hold notice or
to properly implement the hold.>

As soon as litigation is reasonably
anticipated, you should prepare a written
litigation hold notice to be distributed to
all client personnel who may possess
potentially relevant evidence. When is
litigation reasonably anticipated? At a
minimum, once a complaint has been
filed.¢ But courts have also found litiga-
tion to be reasonably anticipated based
on earlier events, such as a potential
plaintiff’s engagement of counsel to pur-
sue a potential claim,” or the receipt of a
cease-and-desist letter or other corre-
spondence threatening litigation.8 The
duty to preserve may also be triggered by
receipt of a preservation notice? or by
the filing or threatened filing of an
administrative action.10

One prevalent “trick of the trade”
among e-discovery litigators is to use the
earliest date of the opponent’s assertion
of work-product protection to determine
the date on which a litigation hold
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notice should have been issued. Because
the claim to work-product protection
also entails the assertion that the docu-
ment was prepared in anticipation of liti-
gation, early dated work-product entries
on the privilege log can be used as an
admission that litigation was reasonably
anticipated as of that date. The opponent
can then use any delay between that date
and the subsequent issuance of a litiga-
tion hold notice as an opportunity to
seek sanctions for spoliation.

The litigation hold notice should pro-
vide a brief description of the litigation
and the claims, defenses, and time period
involved, and instruct each recipient to
preserve all documents — both paper
and electronic — that may contain
potentially relevant information. The
notice should also list and describe rep-
resentative categories of documents, as
well as the sources and locations of elec-
tronic data that should be included.

Although merely transmitting a writ-
ten litigation hold notice is only the
beginning, it is a crucial first step that
greatly reduces your e-discovery risk pro-
file and provides a foundation for a suc-
cessful e-discovery process.

Auto-Delete and Default
Document Retention Policies
Whether according to an express docu-
ment retention policy or merely as a

The litigation hold notice
should provide a brief
description of the litigation
and the claims, defenses, and
time period involved, and
instruct each recipient to
preserve all documents —
both paper and electronic —
that may contain potentially
relevant information.

Confirm with appropriate
personnel that these default
document-retention policies

and auto-delete and other

data-destruction practices

have been suspended and
remain suspended during the

pendency of the litigation.

matter of convenience, prior to receiving
a litigation hold notice your client’s per-
sonnel may be routinely purging elec-
tronic data to free up system resources or
as part of ordinary system maintenance.
They may also have a practice of delet-
ing electronic data (including email)
when employees leave the organization.
It is very important that at the outset of
the litigation — either before or simulta-
neously with issuance of the litigation
hold notice — that you confirm with
appropriate personnel that these default
document-retention policies and auto-
delete and other data-destruction prac-
tices have been suspended and remain
suspended during the pendency of the
litigation. There are numerous sanctions
cases that deal specifically with the fail-
ure to verify that the client has suspend-
ed these default procedures.!! A recom-
mended best practice is to include sus-
pension instructions in the litigation hold
notice, to be confirmed through both oral
communications and written statements
from the I'T personnel asserting that the
appropriate actions have been taken. It
may be necessary to refine the instruc-
tions based on information gathered
from the client’s I'T personnel about the
organization’s systems and the specific
steps involved in ensuring compliance.

Monitoring Compliance

Issuing a written litigation hold notice is
not sufficient by itself. You cannot sim-
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ply send out the notice to the client and
then sit back and hope that in-house
counsel or other client contact distrib-
utes the notice to the right people and
that they follow the instructions. Courts
require outside counsel to monitor the
client’s compliance with the litigation
hold — to take affirmative steps to con-
firm that the recipients have reviewed
the notice and are complying with it,
and to modify the scope of the hold and
the list of custodians subject to it as the
case progresses.12

One of the key components to any
defensible e-discovery process is proper
documentation of the steps taken. For
receipt of litigation hold notices, this is
often accomplished through a written
questionnaire form that is filled out and
signed by each of the recipients. This
form can be in paper form, or in elec-
tronic form issued by email with receipt
confirmation, to be filled out and
returned by email.

The courts also require counsel to
issue periodic reminders to the partici-
pants of the requirements of the litiga-
tion hold. One suggestion is to set up a
repeating alert in your calendar to
remind you once per quarter to re-issue
the litigation hold notice to the list of
recipients, and also to confer with
human resource and I'T personnel at the
client to determine whether there have
been any system or personnel changes
that should be taken into account in
modifying the contours of the litigation
hold. Monitoring compliance is actually
pretty easy and straightforward, and
really just involves making sure you dot a

«@s»

tew “i”s and cross a few “t”s. But failing
to follow through with these simple pro-
cedures can lead to serious and expensive

problems in the e-discovery process.

In-house Collection

Unlike the previous three “extra” risks
discussed above, which are never appro-
priate to take on, this fourth item
requires a more nuanced discussion. On
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Courts require outside coun-
sel to monitor the client’s
compliance with the litigation
hold — to take affirmative
steps to confirm that the
recipients have reviewed the
notice and are complying
with it, and to modify the
scope of the hold and the list
of custodians subject to it as
the case progresses.

the one hand, it is true that allowing cli-
ent personnel to perform the searching,
retrieval, and collection of electronic
documents for production does signifi-
cantly increase your e-discovery risk pro-
file. The in-house approach is undeniably
less defensible than retaining a reputable
outside consultant to conduct a forensical-
ly sound collection. And it does increase
the risks, not only of your e-discovery pro-
cess being challenged by your opponent,
but also to potential either for sanctions or
a “re-do” order from the court.

On the other hand, using client per-
sonnel can be an excellent way to dra-
matically reduce the cost of e-discovery,
which is often by far the largest cost
component of the entire case.
E-discovery consultants are expensive,
and often forensic collections result in
higher volumes of electronic data that
will later need to be culled down and

A targeted, informed, and
right-sized collection process
will always be much cheaper
than simply turning a forensic
consultant loose with a giant
data vacuum cleaner to suck

up the company’s data.

reviewed. And because the biggest driver
of e-discovery costs is attorney review
time, an overinclusive collection of elec-
tronic materials exponentially increases
the ultimate total costs. A targeted,
informed, and right-sized collection pro-
cess will always be much cheaper than
simply turning a forensic consultant
loose with a giant data vacuum cleaner
to suck up the company’s data.

Moreover, the risks associated with
in-house collection efforts can be sub-
stantially reduced (though not eliminat-
ed) by establishment of a clear, well-
designed set of protocols and instruc-
tions, active supervision, and proper doc-
umentation. In-house personnel may be
just as capable of executing a defensible
process as outside personnel. The key is
to make sure that the process is reason-
able under the developing legal standards
and accepted practices in the field. This
requires not only an understanding of
the applicable law with respect to e-dis-
covery, but also an understanding of the
technical capabilities, functions, and lim-
itations of your client’s systems.

It is crucial that you work closely with
one or more knowledgeable and reliable
IT specialists in your client’s I'T depart-
ment. Having litigation support profes-
sionals with technical mastery can also
be invaluable in this area. Furthermore,
you should consider whether it may be
necessary or advisable to engage an
e-discovery specialist to aid in designing
and overseeing the process.

Additional Risk Factors

In addition to these unnecessary “extra”
risks within your control, there also may
be additional risks at work in your case
beyond your control. There is a certain
baseline level of e-discovery risk that you
will face, regardless of how careful you
are, which is due to such matters as the
sophistication of the client and its infor-
mation technology (I'T) systems; the size
of the organization and number of
employees involved; or the nature of the
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case and the claims and defenses raised.
Below is a list of some of the most com-
mon additional factors that may cause
your case to have an elevated baseline

risk profile:

Additional E-Discovery
Risk Factors

* No existing document retention

policy, or policy not followed
* IT systems/personnel unsophisticated

* Multiple offices and data locations,
especially foreign sites

* Large number of employees

* Dawvid v. Goliath cases: large corpora-
tion defending claims brought by

individual
* Employment discrimination
* Class action
¢ Shareholder suit
* Representing multiple parties

* Use of personal computers and por-
table devices and media by employees
for business purposes

* High-stakes litigation increasing
incentive for destruction of evidence

* Fraud allegations

* Potential criminal liability

Once litigation has commenced, it is
of course too late to upgrade the client’s
computer hardware or draft a new docu-
ment retention policy, and there is typi-
cally nothing you can do about the fact
that you represent a large corporation
with dozens of offices and thousands of
employees in a lawsuit brought by a sin-
gle individual. But it is important to rec-
ognize the extent to which these factors
cause your e-discovery risk profile to be
elevated — so that you can take appro-
priate steps to address those risks, to the
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extent possible. The presence of one or
more of these factors should alert you to
consider whether it may be appropriate
to seek the help of a third-party e-dis-
covery consultant or an attorney who
specializes in e-discovery practice to help
tailor a specific e-discovery plan to the
particular needs of the case. You should
also keep in mind that these factors may
have a substantial effect on your bargain-
ing position with opposing counsel con-
cerning any potential agreement on dis-
covery limitations, search parameters,
and other e-discovery issues.

Although you may begin the litigation
with a default e-discovery risk profile
you cannot control, you can control the
actions and decisions you make. And you
can make sure not to unnecessarily
increase your risk level by making any of
the “unforced errors” described above.
Moreover, the simple steps described in
this article to reduce your e-discovery
risk profile are not even terribly time
consuming or expensive. And they more
than pay for themselves in their reduc-
tion to risks of spoliation sanctions and
unnecessary e-discovery litigation
expenses that they enable.
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Social Networking Sites

By: Devon Glass, Esq., Church Wyble, PC, Lansing

Executive Summary

Social networking sites have become ubiqui-
tous, so it is highly likely that the client will
be registered on one or more sites. It is
important for defense counsel to inquire of
each client what sites he or she participates
in, and then conduct a separate search to
determine the client’s online presence.
Counsel must also warn the client against
making any postings online that relate to the
litigation or could affect the result.
Statements made by the client on any social
networking site are admissible because they
are not hearsay under MRE 801(d)(2). In
addition, even if the statements or other
postings, such as photographs, do not direct-
ly relate to the litigation, if it relates to a
character trait for truthfulness then it can be
admissible under MRE 608.

Devon Glass is an attorney
with ChurchWyble PC in
Lansing. He practices in the
area of personal injury and
represents seriously injured
people, drawing on his expe-
rience as an emergency medi-

cal technician. His email
address is dglass@churchwyble.com.
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By now, most attorneys have at least a passing familiarity with social networking,
even if they don’t know exactly what it involves. Sites like Facebook, MySpace,
Twitter, LinkedIn, among many others, are internet-based platforms where people
can interact with their virtual friends in a variety of ways. This newly developed plat-
form of individual expression and interaction is a great way for people to keep
friends and family updated on his or her life, but there can be serious unintended
complications if the individual is involved in litigation. The problems are not limited
to plaintiffs. Defense counsel also need to be aware of how social networking sites
can affect the defense of a claim.

Social Networking 101

The purpose of social networking sites is to allow people to use the internet to facili-
tate communication with friends and family without concern for where people are
physically located. All you need to get started with a social networking site is an
email address — that’s it. Once you establish an account, what you do with it is up to you.

When social networking first started it was typically utilized by college students
and teenagers, basically children with no concept of the negative consequences of
their online actions. Over the past 5 years, the use of these sites has grown to include
pretty much everyone who has internet access. It’s open to anyone who wants to take
the time to become involved. Many sites allow access from mobile phones to upload
pictures and text, increasing the ability of an individual to share their life in real time.

After joining one of the sites, you can add “friends” by discovering people you
know in real life who already have an account on the particular social networking site
you've joined. Most of the sites make it easy by allowing you to import your contacts
from your email so you don't have to spend time searching for each person who
could possibly be a member of the site you've joined. You have to request to add
someone as a friend and that person can accept or decline the request. The decision
is up to the person who is being asked by you to be your “friend.”

As you add more and more “friends,” this gives you access to their area of the
social networking site and vice versa. This can allow you to view the other person’s
pictures, personal information, and who they are “friends” with on the site, among
other things, depending on how much access you are allowed based upon the indi-
vidual’s privacy settings, but more on that later. When you upload pictures to many
of the social networking sites, you are able to identify the people in the pictures by
“tagging” them with the virtual identity of whoever is in the picture. The sites then
allow the picture to be shared across social networking profiles based upon who is
“tagged” in the pictures.

For example, if you upload a picture of yourself and your friend Steve and tag him
in the picture, Steve’s social networking profile will show this picture in his profile as
well as yours because he was tagged in the picture; essentially, the picture is shared
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SOCIAL NETWORKING SITES

When social networking first
started it was typically
utilized by college students
and teenagers, basically
children with no concept of
the negative consequences of
their online actions. Over the
past 5 years, the use of these
sites has grown to include
pretty much everyone who
has internet access.

property even though you are the one
who uploaded it. If you ever delete the
picture then the image is no longer avail-
able on both profiles. Similarly, if Steve
decides he does not want to have himself
tagged in the photo you've uploaded, he
can untag himself from the picture and
it’s no longer shared between the profiles
although it would remain on your profile.

Individuals on the various social net-
working sites have complete control over
what information they want to share and
what information they want to restrict.
Many sites allow you to restrict access
based upon each individual person who
you are “friends” with. If you are “friends”
with your mother or your children, there
may be aspects of your social networking
profile you don’t want to share. You can
restrict access to portions of your profile
in a variety of ways, down to only shar-
ing one aspect of your profile with only
one other person if you wanted. After
limiting access, the other person does not
know what they are missing as anything
associated with the restricted content is
eliminated from view based upon the
restrictions.

Social networking is not limited to
sites like Facebook or MySpace, it can
also involve blogging, which is basically
an online personal journal. Blogging is
derived from the word weblog and is one
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of the most expressive aspects of social
networking. Most people blog anony-
mously to give them freedom to say
what they truly feel. There are millions
of blogs on a variety of subjects that are
not personal in nature on topics like pol-
itics, sports, or fashion. Anyone with an
email address can setup a blog and begin
typing their innermost thoughts for the
whole world to see, as long as the world
knows how to find them. The blog con-
tent is controlled entirely by the individ-
ual who setup the account and it flows in
one direction only, from the user to the
reader. Some blogs allow comments, but
that is a decision made by the person
who set up the blog account and not the
reader.

Twitter is a very abbreviated version
of a blog, allowing a person to broadcast
any message they like as long as it’s 140
characters or less. The last sentence was
141 characters, so the period would have
to be cut out to make it fit in Twitter,
just to give you an idea. When someone
uses Twitter to send a message, it’s
referred to as a “tweet,” and it can be
received by anyone who is following you
on Twitter. You can follow pretty much
anyone on Twitter as long as the person
tweeting does not block you. Many
celebrities use Twitter, with Ashton
Kutcher being one of the most followed
individuals on Twitter with over 4 mil-
lion people reading his 140 character
messages. If you have a Twitter account,
you can reply to someone’s tweet with
your own tweet and begin a discussion.

Individuals on the various
social networking sites have
complete control over what

information they want to
share and what information

they want to restrict.

Twitter is a very abbreviated
version of a blog, allowing a
person to broadcast any mes-
sage they like as long as it’s
140 characters or less.

Although each social networking site
has its own unique way of allowing com-
munication between people online, they
share one thing in common: the individ-
ual who owns the social networking
account controls what information is
shared about their life. They can tweet
anything, tag embarrassing photos of
themselves, or even blog about their law-
suit. It’s a wide open place and you need
to educate your clients about the perils
of sharing too much information.

What You Should Tell Your Client
About Social Networking
Now that you have an idea of what social
networking sites are all about, the next
step is talking to your client about what
they should and should not do on their
social networking site. The first time you
talk or meet with any of your clients, you
should ask them what sites they use and
how active they are on the sites they use.
This will give you a good lead on what
might exist out there so you don't waste
too much time searching every social
networking site that exists. I would still
recommend doing a basic internet search
to check and see what’s out there about
your client. However, if your client has a
common name, it can complicate your
searches or lead you down the wrong
path and identify the wrong person.
Once you've figured out if your client
has a social networking site, there are a
number of things you need to discuss
with them. The most important thing to
advise your clients is to make sure not to
discuss any aspect of the litigation what-
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The first time you talk or meet
with any of your clients, you
should ask them what sites
they use and how active they
are on the sites they use. This
will give you a good lead on
what might exist out there so
you don’t waste too much
time searching every social
networking site that exists.

soever. This may seem like a no brainer,
but clients may not understand the
implications of discussing the case on a
social networking site. Because the
nature of social networking sites is to
broadcast information to people in a
non-private matter, anything your client
writes or does on a social networking
site is admissible, since it is a statement
by a party that is not hearsay under
MRE 801(d)(2). Any statements or
actions made online can have significant
implications for a claim, especially if
your client is disparaging the opposing
client or discussing privileged matters.
Once the statements or actions are made,
it’s very difficult to retract them or
explain them away. Even if you client
deletes the statements or actions, there
are various websites that archive the
internet as a whole so anyone can see
what one webpage looked like before
changes were made.

One way to protect your client is to
encourage them to set their profile to
private. This will prevent any random
person from accessing their profile and
will limit access to only those people
your client accepts as a “friend,” or what-
ever the particular site calls them. This
really only works for sites like Facebook,
MySpace, LinkedIn, and it can work

with limited success on Twitter. If you
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discover a social networking profile for
the person who is not your client and
the profile is set to private, do not try to
gain access to the profile by requesting
to be their “friend” or other type of fol-
lower. This would almost certainly vio-
late MRPC 4.1,4.2, 4.3, or 4.4 and can
subject you to potential sanctions.

Unfortunately, there are not many
safeguards to protect any blogging your
client may be involved in, so it’s best to
recommend they stop blogging altogeth-
er or limit blogging to non-litigation
subjects. Another thing you can ask your
client to do is untag themselves from
questionable pictures or associations.
However, if you discover potentially
damaging information on any of the
social networking sites, it’s likely unethi-
cal to ask them to delete information
entirely, as you are intentionally covering
up discoverable information.

It’s also important to make sure you
keep up with your clients to make sure
they are following the rules and not doing
damage to their image or the claim. It
may be advisable with certain clients to
randomly monitor any of the social net-
working sites to make sure the client is
complying with your instructions.

The Consequences of Not
Advising Your Client

Everyone can probably tell a story or
two about a client they heard about who
screwed up a claim because of social net-
working. Some of the stories out there
include a woman who lost a big third
party auto claim because she had pic-

Anything your client writes or
does on a social networking

site is admissible, since it is a
statement by a party that is not
hearsay under MRE 801(d)(2).

If you discover potentially
damaging information on any
of the social networking sites,

it’s likely unethical to ask

them to delete information
entirely, as you are intention-
ally covering up discoverable
information.

tures of herself dancing at her daughter’s
wedding or the juvenile criminal offend-
er who had a plea deal revoked by the
judge because she made it clear she was
going to engage in the criminal behavior
immediately after her court hearing.
While there are many anecdotes and
stories about the client who tanked their
claim thanks to a post on Facebook or a
Tweet, many of these stories are not
published in the newspaper or broadcast
in any way that makes them verifiable
for print. This makes it difficult to actu-
ally perceive the loss that can occur since
we don’t know how accurate the stories
actually are, and there is not much
incentive for someone to publicize the
failing of their client.

Since there are not many verifiable
litigation related complications from
social networking, a good and very
recent example of the negative conse-
quences comes from the great white
north, Canada. Nathalie Blanchard was
on leave from her job at IBM following
a diagnosis of major depression by her
doctor. She was on disability for over a
year and a half when all of a sudden her
benefits stopped. When she inquired to
the insurance company as to why the
benefits were no longer being paid, she
was advised her Facebook profile made
her appear able to work and no longer
depressed, so they were no longer obli-

gated to pay her benefits.
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There are many instances
when you can find a particu-
larly embarrassing picture,
tweet, or blog, that can
seriously damage a defen-
dant’s credibility. Even if the
topic is not necessarily relat-
ed to the subject litigation, if
it relates to a character trait
for truthfulness then it can be
admissible under MRE 608.

The pictures on Ms. Blanchard’s pro-
file were of her from her birthday party,
on vacation in Florida and at a male
strip club. The pictures showed her smil-
ing and appearing to have fun, therefore,
not depressed, which was enough for her
disability benefits to be terminated.
Although Ms. Blanchard claims she was
advised by her doctor to engage in activi-
ties that helped her forget her problems,
the case is now headed to court in Canada.

Whether you agree or disagree with
the decision of Ms. Blanchard’s insur-
ance company to terminate benefits, it
certainly makes it clear that what you
share online often finds its way to some-

New Members

MIDTC
MDTC Welcomes These
New Members
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one you don’t want to share with. While
the negative consequences appear to fall
disproportionately on plaintiffs, this does
not mean you should not investigate
defendants. If there is an issue of wheth-
er the defendant was drinking or using
narcotics, social networking sites are rife
with valuable information about the
defendant’s use or abuse of these sub-
stances prior to the litigation. There are
many instances when you can find a par-
ticularly embarrassing picture, tweet, or
blog, that can seriously damage a defen-
dant’s credibility. Even if the topic is not
necessarily related to the subject litiga-
tion, if it relates to a character trait for
truthfulness then it can be admissible
under MRE 608. If your client denies
doing an activity identified on their
social networking profile, that is an issue
of credibility and your client’s image
begins to deteriorate in front of oppos-
ing counsel or the jury.

The impact of statements or online
content does not end with litigation.
Many settlement agreements contain
non-disclosure clauses and an online
statement made subsequent to such an
agreement would most likely violate a
non-disclosure clause. This can put the
settlement in jeopardy, nullifying hours
of work thanks to a moment of poor
decision making by your client.

Gregory A. Light, Garan Lucow Miller, PC, Lansing

Many settlement agreements
contain non-disclosure clauses
and an online statement
made subsequent to such an
agreement would most likely
violate a non-disclosure
clause.

While it’s not possible to control what
your client does when you are not look-
ing, if you don’t advise your client of the
negative consequences that can result
from careless social networking then you
are doing your client a disservice. I
would highly recommend drafting a
form letter to all of your clients advising
them of how they should handle social
networking sites during your representa-
tion and afterwards. It may not always
protect your client from harm, but at the
very least it allows you to protect your
client’s potential claims or defenses.
Regardless of whether you are looking
into these issues with regard to your cli-
ent, you can be rest assured the opposing
side will be and it’s a good idea to know
what you are getting into before being
ambushed during a deposition or trial.

Kerr L. Moyer, Bensinger Cotant & Menkes, PC, Grand Rapids

John G. Zevalking, Collins Einhorn Farrell & Ulanoff, P.C., Southfield

Christina Kay McDonald, Dickinson Wright, PLLC, Grand Rapids

Bernard S. Edelson, Law Office of Bernard S. Edelson, Bingham Farms

Michael J. Tauscher, Scopelitis Garvin Light Hanson & Feary, PLC, Detroit

Anthony Pignotti, Juip Richtarcik Law Firm, Detroit

Michael Stephen Weisenbach, Dykema Gossett, PLLC, Bloomfield Hills

Michigan Defense Quarterly



Orchard Hill Place

Suite 190
Novi, MI 48375

Dunleavy
& Assoclates PLLC

Litigation Support Services and Financial Consulting

Patrick G. Dunleavy has more than 25 years experience providing litigation
support services, including quantification of economic damages, expert
testimony, consulting and case strategy, fraud and forensic accounting
services, business valuations, and financial consulting.

Dunleavy & Associates PLLC

39500 Orchard Hill Place Drive

Telephone: 248.305.8899
Facsimile: 248.305.8833
Mobile: 248.231.3921

Email: pdunleavy@dunleavyandassociates.com

www.dunleavyandassociates.com

Faster Records. Better Price.

EGAL COPY SERVICES

O RPORATETD

EXPERIENCE

SERVICE

TECHNOLOGY

SAVINGS

www.legalcopyservices.com

The LCS Difference

Legal Copy Services is based in Michigan and has been
serving the entire state for the past 28 years as well as
meeting the needs of attorneys from across the country.

All record requests are processed the moment they are
received and our dedicated team follows up on each
request at least once per week. Records are scanned,

copied and made available to you the same day they arrive
at.our office.

Our free; user-friendly website allows clients to enter
orders, check the status of all open requests and access
word-searchable records 24/7! Clients can also view our
detailed notes and review the dates that each task was
completed.

Legal Copy Services is one-of the'most competitively
priced record services in the state of Michigan and our
clients save 20% or more on their record costs.

For more information on how you can start saving on your record costs,
please call us at (877) 949-1313 or visit us online at
www.legalcopyservices.com.

Vol. 27 No. 2 ® October 2010

23



Forensic Accounting:
Strengthening The Case Against Fraud

By: William F. Edwards, Rehmann Corporate Investigative Services

Executive Summary

Corporate fraud is nothing new, but it has
been increasing in recent years, both in
high-profile cases and in others that are not
as well known. The forensic accountant can
assist a corporation in preventing or detect-
ing fraud, and can assist the attorney in
prosecuting or defending civil fraud cases.

The forensic accountant can also work with
the attorney in cases where business valua-
tion is at issue, and in issues of economic
damages in breach of contract disputes. The
expertise of the forensic accountant should
be utilized from the early stages through
trial, beginning with developing a theory of
the case, a discovery strategy, the analysis of
the data, and arranging the presentation to
the court or jury.

William F. Edwards, CPA is
the Director of Financial
Investigations for Rehmann
Corporate Investigative
Services (CIS), a member of
the Rehmann family. He is
located in the Troy office

oversees fraud investigations
and the research of legal documents served on cor-
porations. Prior to joining Rehmann CIS, Bill
served as a vice president in the Fraud Services
Department of Comerica Bank. Prior to that, he
was as employed as a Special Agent with the
Federal Bureau of Investigation for 29 years. He
can be reached at 248.293.7187 or by email at
bill.edwards@rehmann.com.
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Fraud - a Growing Problem

Corporate fraud has become a commonplace occurrence in both public and private
companies and it is on the rise. In fact, according to a recent industry report, U.S.
organizations lost seven percent of their annual revenues to fraud, translating to
approximately $994 billion in fraud losses annually.1

When confronted with a case of fraud, the first line of defense should be to retain
a reputable fraud investigation team to conduct an in-depth investigation. A fraud
investigation is a detailed examination of the wrongful activity which produces a
fact-based report on the players allegedly involved, and the manner and extent of
their fraudulent activity. This type of investigation can uncover the truth and produce
the evidence that management needs to determine how to proceed.

In most cases, the job of a reputable fraud investigation team does not end at the
conclusion of the investigation. With a report in hand, the investigator presents the
findings to the appropriate law enforcement agency and provides professional sup-
port through the prosecutorial process.

The Evolution of Forensic Accounting

Forensic accounting evolved with the growth in malpractice and financial irregulari-

ties involving companies and their principals. Although these occurrences have taken
place since the beginning of the enterprise, in recent history they have caused havoc

in the investment community and affected the stability of the economy.

Forensic accounting is applied when there is a need for a financial investigation to
detect fraud that could result in criminal prosecution, or civil disputes that could
result in monetary settlements or sanctions. Engagements relating to criminal mat-
ters generally arise in the aftermath of fraud and could involve a range of activities
from the misrepresentation of financial records to the misuse of company funds.
Forensic accountants are engaged in civil cases ranging from breach of contract to
business valuation to marital disputes.

Forensic Accounting vs Auditing

To differentiate between forensic accounting and auditing, one must first take into
account the overall objective of the examination. In forensic accounting, the exami-
nation is fraud-driven, while in auditing the focus is on ensuring compliance with
regulations.

Forensic accounting is fraud-driven and is applied primarily on a historical basis
to detect fraud and criminal transactions within the financial records of both public
and private entities. One could describe forensic accounting as a combination of
auditing and investigating.
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FORENSIC ACCOUNTING: STRENGTHENING THE CASE AGAINST FRAUD

Through experience in law
enforcement, a forensic
accountant gains the ability to
express the information gained
from the examination in terms
that are useful to the judicial
process, whether civil or crim-
inal.
nal cases, the forensic accoun-
tant usually works closely with
the attorney in developing the
facts through discovery, as
well as presenting the evi-
dence at trial or for settlement.

In both civil and crimi-

Unlike auditing, forensic accounting
has nothing to do with determining
adherence to generally accepted account-
ing standards. Its primary objective is to
identify financial evidence of fraudulent
activity. The job requires clear and concise
reporting and these reports are considered
as evidence in both criminal and civil
courts. When presenting this evidence
before a court of law, the forensic accoun-
tant is considered to be an expert. The
ideal forensic accountant has experience
both as an auditor and CPA and as a sea-
soned law enforcement officer who is
experienced in criminal investigations.
Through experience in law enforcement,
a forensic accountant gains the ability to
express the information gained from the
examination in terms that are useful to
the judicial process, whether civil or crim-
inal. In both civil and criminal cases, the
forensic accountant usually works closely
with the attorney in developing the facts
through discovery, as well as presenting
the evidence at trial or for settlement.

Following the Trail of Evidence

In order to effectively “follow the
money,” the forensic accountant must
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identify the person or persons involved
and the environment whereby the sus-
pected fraud has taken place. Interviews
should be conducted to gain a full
understanding of the internal controls in
place or the lack thereof. A full under-
standing must be obtained of the inter-
nal and external information and docu-
ment flow in order to identify the poten-
tial sources of evidence.

Early on, consideration should be
given to utilizing a computer forensics
expert to image logical hard drives and
other information gained through e-dis-
covery. This will allow the investigator to
capture historical emails, identify hidden
files and files that may have been delet-
ed. The attorney may find it helpful to
consult with the accountant in the fram-
ing of e-discovery requests, as well as
written interrogatories and depositions.

Related accounting records must be
obtained, organized and evaluated.
Depending upon the complexity and size
of the suspected fraud, evidence can be
manually reviewed or, if necessary, loaded
into investigative software. Investigative
software can allow a 100 percent analysis
of the money flow, search for transaction
patterns and the creation of customized
reports.

Red Flags

Through the analysis process, the inves-
tigation is looking for red flags (transac-
tions that are suspicious and do not
coincide with the normal flow of busi-
ness), such as:

Early on, consideration
should be given to utilizing a
computer forensics expert to
image logical hard drives and

other information gained
through e-discovery.

The attorney may find it
helpful to consult with the
accountant in the framing of
e-discovery requests, as well
as written interrogatories and
depositions.

* Nonexistent services
* Expenditures in even or round numbers

* Suspicious or unusual debits or credits
(explanation for debit or credit does
not fit)

* Intercompany transactions
¢ Accounts labeled “other” or “suspense”

* Abundance of professional/consulting
fees/management fees

* Transfers to other banks
* Excessive petty cash balances

* Money transfers out of the country
that do not fit the normal day-to-day
business

* Investments in suspicious companies

* Inconsistent endorsements on checks

When we think of high profile cases
in recent history that would have con-
sumed insurmountable resources in the
forensic accounting arena, we think of the
Enron and Bernard Madoff investiga-
tions. Both investigations consisted of
forensic accountants (investigative
accountants from both the Federal
Bureau of Investigation and Securities
and Exchange Commission) and attor-
neys from the Department of Justice.
Both of these investigations were
extremely complex in terms of the volume
of financial records reviewed, witnesses
interviewed and legal issues addressed.

Preventative Measures
Internal controls are of the utmost
importance to prevent internal and
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FORENSIC ACCOUNTING: STRENGTHENING THE CASE AGAINST FRAUD

external fraud. The problems arise when
established companies fail to review
those controls and make the necessary
adjustments. As the fraud environment
changes, these systems, procedures and
policies must be periodically scrutinized
by an independent eye to ensure that
they are effective.

One way to prevent internal and
external fraud is by way of a risk assess-
ment. Risk assessments can be used to
identify possible risks to assets, to esti-
mate the likelihood of security failures
and to identify appropriate controls for
protecting assets and resources. Once a
risk assessment is completed, manage-
ment should evaluate the outcome to
prioritize solutions for potential prob-

lems. Things to take into account
include the severity of likely ramifica-
tions and the expense of implementing
cost-effective and reasonable safeguards
or controls.

In the event that internal controls fail
to protect a company from fraudulent
activity, it is essential to conduct a thor-
ough fraud and forensic accounting
investigation to uncover the fraud and
the fraud perpetrator. The resulting evi-
dence from such and investigation can
arm the offended company with the kind
of evidence necessary to mount a suc-
cessful prosecutorial outcome.

Any advice in this communication is not intended
or written by Rehmann to be used, and cannot be

used by a client or any other person or entity for
the purpose of: (1) avoiding penalties that may be
imposed on any taxpayer or; (Il) promoting, mar-
keting or recommending to another party any mat-
ters addressed herein. The information contained
herein is of a general nature and is not intended to
address the circumstances of any particular indi-
vidual or entity. Although we endeavor to provide
accurate and timely information, there can be no
guarantee that such information is accurate as of
the date received or that it will continue to be
accurate in the future. No one should act on such
information without appropriate professional
advice after a thorough examination of the particu-
lar situation.

Endnotes

1. According to The Network, Inc., a leading
provider of governance, risk and compliance
solutions, third quarter 2009 findings of its
Quarterly Corporate Fraud Index.
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Young Lawyers Series

I. STARTING THE CASE: THE EARLY STAGE

Cross Claims and Third Party Claims
Making Others Pay Your Client’s Legal Bills and Liabilities

By: Timothy A. Diemer, Jacobs and Diemer, P.C.

Executive Summary

In the last issue, this series began with a dis-
cussion of the basics of drafting and filing a
complaint and answer. In this issue, the
series continues with a discussion of cross-
claims and third party claims. The cross-
claim is used to assert liability against the
plaintiff. The third party complaint is used
to invoke the obligation of an insurer and
indemnitor, or both, to defend and/or
indemnify the defendant. As a prerequisite
to suing an insurer and/or indemnitor, it is
necessary to “tender the defense” to the
potential insurer and/or indemnitor. When
tender is made and refused, the third party
complaint is filed to bring the insurer and/or
indemnitor into the action.

Tim Diemer is a shareholder
in the firm of Jacobs and
Diemer, P.C. He specializes

tice and insurance coverage
litigation. His e-mail address
is tad@jacobsdiemer.com.
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in the areas of appellate prac-

In the July edition of Quarterly, we tackled drafting a complaint and responding
with an answer. With this installment, we will explore the next stage of the proceed-
ings, raising cross claims and third-party claims with an eye toward asserting poten-
tial insurance and indemnity rights. If your client is sued, nothing will ease the fears
of litigation like having someone else foot the bill. There are two primary ways you
can make someone else pay for your client’s legal fees and liabilities: insurance and
indemnity. The way to enforce insurance and indemnity rights is through cross
claims and third party claims.

A cross claim is a cause of action that a party asserts against an already existing

«_»

party on the same side of the “v.” For defense attorneys, this will be a claim against a
co-defendant. A third party claim, on the other hand, is one filed against a non-par-
ty. As indicated last time, both cross claims and third party claims are treated as

“pleadings” under MCR 2.110(A).

Rules of Pleading Apply

Whether you file a cross claim or a third party claim, the same basic rules of plead-
ing apply. The cross defendant or third party defendant must file an answer, MCR
2.110(B), which is due within 21 days MCR 2.108(4). All of the requirements for
filing a complaint also apply, such as the requirement that the pleader must provide
sufficient facts so as to adequately apprise the other party of the nature and basis of
the cause of action. MCR 2.111(A) and (B). If the cross or third party claim is
vague and not clearly designated as a pleading, the court can treat it as such and
require that an amended pleading be filed. MCR 2.110(C)(2).

MCR 2.110(C) provides that a cross claim or third party claim “may” be filed with
your answer, but simultaneous filing is not required. You do, however, need to be aware
of issues concerning waiver. While a cross claim may be filed with your answer, if you
fail to file it with the answer, you have to seek leave of the court or an agreement by
opposing counsel in order to file a cross claim. MCR 2.203(D); MCR 2.118.

Third Party Claim Against an Insurer

Third party claims are a little trickier than cross claims, since a third party claim is
often asserted against your client’s insurer. If you represent a defendant who is
served with a complaint and you believe that a liability policy covers the suit, be pre-
pared to file an action against the insurer if the insurer refuses to provide a defense.
Remember that it is also necessary to “tender” the claim to insurer — inform the
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CROSS CLAIMS AND THIRD PARTY CLAIMS

There are two primary ways
you can make someone else
pay for your client’s legal fees
and liabilities: insurance and

indemnity.

insurer that your client has been sued,
and demand coverage under the policy.

MCR 2.204 specifically notes that
third party claims arise often in the insur-
ance context: “a defending party, as a
third-party plaintiff, may serve a sum-
mons and complaint on a person not a
party to the action who is or may be liable
to the third-party plaintiff for all or part
of the plaintift’s claim.” This language
applies to a defendant’s suit against its
insurer, but strangely enough, some courts
refuse to allow third party actions against
an insurer on the basis that it is inappro-
priate to have a defendant’s liability insur-
er as a party in the case. This general
notion is correct, but filing a third party
action does not make the insurer a party
to the initial lawsuit by the plaintiff.

The fact that coverage lawsuits against
insurers are contemplated by MCR 2.204
is demonstrated by the fact that the rule
expressly states that third party practice is
“[s]ubject to the provisions of MCL
500.3030.” MCL 500.3030 prohibits
plaintiffs from filing a direct action
against a defendant’s insurer:

In the original action brought by the
injured person, or his or her personal
representative in case death results
from the accident, as mentioned in
section 3006, the insurer shall not be
made or joined as a party defendant,
nor, except as otherwise provided by
law, shall any reference whatever be
made to such insurer or to the ques-
tion of carrying of such insurance
during the course of trial.

Michigan Rule of Evidence 411 con-
firms this policy, “Evidence that a person
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was or was not insured against liability is
not admissible upon the issue whether
the person acted negligently or otherwise
wrongfully.”

Read together, these various provisions
mean that an insurer cannot be made a
party defendant in the underlying person-
al injury action, but there is no prohibi-
tion against third party claims. Despite
this common sense approach, some judges
refuse to allow a defendant to pursue a
third party action seeking coverage from
an insurer. So, by way of warning, if you
intend to file a third party action on a
policy of insurance, be prepared that a
judge may dismiss the case on this basis.
If so, you can still file a separate declara-
tory action seeking coverage, and it
should be assigned to the same judge.

Third Party Claim Against
an Indemnitor
When devising a battle plan for initial
case handling after receipt of a com-
plaint, it is wise to also look to see
whether your client has a right to
indemnity from another entity. The
procedure is the same as with an insurer.
If this other entity is already a party to
the lawsuit, file a cross claim; otherwise,
file a third party claim and bring a
stranger into the proceedings. As with
the claim against the insurer, you must
also be sure to tender the defense to the
indemnitor. In some cases, you may sue
both the insurer and the indemnitor.
Indemnity clauses are common in
contracts, especially in construction con-
tracts, and in many purchase orders. The
important thing is to read every contract
and look for potential sources of indem-

A cross claim or third party
claim “may” be filed with
your answer, but simultaneous
filing is not required.

Some courts refuse to allow
third party actions against an
insurer on the basis that it is
inappropriate to have a defen-
dant’s liability insurer
as a party in the case. This gen-
eral notion is correct, but filing
a third party action does not
make the insurer a party to the
initial lawsuit by the plaintiff.

nity. One common example of using
indemnity to your advantage is when the
underlying plaintiff is an employee of a
subcontractor. This employment rela-
tionship alone is generally sufficient to
meet the causality requirement in an
indemnity agreement. The fact that the
employee could not sue his employer has
no bearing on whether your client is
entitled to contractual indemnity from
the employer for the employee’s injury.

One notion you should ignore is that
express contractual indemnity bears any
relationship to the primary concept for
all lawyers: fairness (well, maybe not all
lawyers). Instead, an indemnity contract
can require a party that is free of fault to
indemnify a party who is at fault. When
considering a contractual indemnity
action, you should put tort concepts
aside; equity has nothing to do with
contractual indemnity.

If you are successful on an indemnity
claim, you can often spare your client
not only the cost of any judgment or lia-
bility, but an indemnity obligation may
also entitle your client to defense costs
and attorney fees. Nothing will make
your client happier than having someone
else foot the legal bill. It is also an easy
way as a young lawyer to impress your
senior partner.

In the next issue, we will take a look
at the theory and practice of discovery.
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MDTC Legislative Section

By: Graham K. Crabtree, Fraser, Trebilcock, Davis & Dunlap
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With most of this year’s budget bills in conference committee and numerous leg-
islators on the campaign trail, the activity of the Legislature has been relatively quiet
since my last report. Most of the summer’s entertainment in Lansing has been fur-
nished by the customary election year shenanigans (Will the rea/ Tea Party please
stand up?) and the recent unseemly ruckus at the Hall of Justice. Now, as we head
into the Fall and the final stretch of this legislative session, it appears that an agree-
ment for finalization of the budget has been reached which will hopefully avoid
another embarrassing shutdown of state government. Under that agreement, if it
holds together, the troublesome hole will be plugged without any new tax revenues
by a variety of alternative measures, including a 208 million dollar transfer from the
School Aid Fund, a tax amnesty program, and a new round of early retirements.

Viewed in the light of recent experience, the campaign rhetoric has been relatively
subdued thus far, but it is unrealistic to expect that this will continue for long. As I
mentioned last time, there will be a large turnover in the Legislature as term-limited
Representatives and Senators move on to other pursuits. The coming election will
offer opportunities for the voters to choose between many candidates offering more of
the same and a few who might actually bring about some changes. We will have an
opportunity to vote on whether persons convicted of violating the public trust should
be disqualified from election or appointment to public office, which should be a no-
brainer. We will also be asked to weigh in on whether a new constitutional convention
should be convened — a question which will require a much more thoughtful weighing
of pros and cons. When I write again in December, the voters will have spoken as to all
of these issues, and the consequences will be interesting, wherever the chips may fall.

New Public Acts
As of this writing (September 13, 2010), there are 158 Public Acts of 2010. The
new ones worth noting include:

County Medical Examiners. 2010 PA 108 — House Bill 4893 (Valentine — D).
This Act has amended MCL 52.205, prescribing the duties of county medical exam-
iners, to expand their authority to retain body parts for determination of cause or
manner of death, or as evidence of crime; establish procedures for return or disposal
of such body parts when no longer needed for those purposes; and provide immunity
from civil liability for good-faith performance of these duties.

Real Property Records. 2010 PA 123 — Senate Bill 791 (Van Woerkom — R).
This Act has created a new “Uniform Real Property Electronic Recording Act,”
which provides new authority for recording, use and legal recognition of real estate
documents submitted and recorded electronically. Under the new Act, which took
effect on July 19, 2010, a county register of deeds will be permitted, but not required,
to accept electronic documents for filing. A register of deeds who elects to do so will
be required to comply with standards yet to be determined by a newly-created
Electronic Recording Commission.
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Most of the summer’s entertainment in Lansing has been furnished by the customary election year
shenanigans (Will the real Tea Party please stand up?)

Construction Liens. 2010 PA 147 —
House Bill 5830 (Hammel — D). This
Act has amended the Construction Lien
Act to eliminate the insolvent Homeowner
Construction Lien Recovery Fund and
the former provisions governing the
administration of, and payment of claims
from, that fund. In a new section MCL
570.1118a, the Act retains the provisions
of former MCL 570.1203(1) and (2),
precluding attachment of construction
liens against residential structures when
proof of payment of the contractor has

been made by affidavit.

New Initiatives

A few noteworthy Bills and Resolutions
have been introduced since my last
report. They include:

Satisfactions of Judgment. Senate
Bill 1379 (Switalski — D). This Bill pro-
poses to amend the Revised Judicature
Act to add a new section MCL
600.6099, which would require the filing
of a satisfaction of judgment within 28
days after full payment of a civil judg-
ment. The new provision would require
that the filing be made by the party ben-
efited by the judgment, or by that party’s
attorney. Failure to timely file a satisfac-
tion of judgment would be a misde-
meanor, punishable by a fine of not less
than $25 nor more than $200.

Immigration Law. House Bill 6256
(Meltzer — R) and Senate Bill 1388
(McManus — R). These Bills separately
propose the enactment of the same new
“Immigration Law Enforcement Act.”
The new provisions, likely inspired by
the controversial Arizona law on the
same subject, would require law enforce-
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ment officers to take action to determine
the immigration status of a person law-
fully stopped, detained or arrested, if
there is a reasonable suspicion that the
person is an alien unlawfully present in
the United States. The new Act would
provide procedures for determination of
immigration status in such cases, and
prescribe actions to be taken if a
detained person is found to be unlawful-
ly present in this country.

Medical Malpractice - Evidence —
Expression of Sympathy. House Bill
6263 (Meadows — D) would amend the
Revised Judicature Act to add a new
section MCL 600.2155, providing that
statements, writings or actions express-
ing “sympathy, compassion, commisera-
tion, or a general sense of benevolence
relating to the pain, suffering, or death
of an individual” would be inadmissible
as evidence of an admission of liability
in medical malpractice cases. The sub-
stance of the Bill is identical to House
Bill 6073 (Marleau-R), discussed in my
last report, but includes tie-bars to
House Bill 4571 (Meadows — D), pro-
posing relaxation of the qualifications
for expert witnesses and the require-
ments for notices of intent and affida-
vits of merit in medical malpractice
cases, and (House Bill 4680 —
Meadows), the “Kriener fix” Bill passed
by the House in April of 2009. These
Bills have been referred to the House
Judiciary Committee, but have not been
scheduled for hearing. The utility of
the tie-bars in HB 6263 has been dra-
matically reduced by recent case law
and court rule amendments addressing
the procedural requirements for medical

malpractice cases and the Supreme
Court’s recent reversal of Kreiner, but
HB 4571 may still have some relevance
with respect to expert witness qualifi-
cations.

Governmental Immunity —
Sidewalks. Senate Bill 1475 (Kuipers —
R) would amend the Governmental
Immunity Act to expand the responsibil-
ity of municipal corporations for mainte-
nance of sidewalks adjacent to county
highways. As amended, MCL 691.1402a
would require municipal corporations to
maintain sidewalks adjacent to municipal,
county, or state highways, without regard
to prior knowledge of the defect causing
injury now required by § 2a(1)(a).

Electronic Mail Fraud. House Bill
6327 (Robert Jones — D) would create a
new “Electronic Mail Fraud Regulatory
Act,” providing new causes of action
with substantial civil penalties for fraud-
ulent use of e-mail, the internet, or other
electronic communication to obtain or
disseminate identifying information or
identification documents.

No-Fault — PIP — Stolen Vehicle.
House Bill 6289 (Byrum — D) would
amend the Insurance Code, MCL
500.3113, to deny payment of PIP benefits
to any person who, at the time of an acci-
dent, was using a motor vehicle or motor-
cycle unlawfully taken, unless that person
reasonably believed that he or she, or the
driver, was entitled to use the vehicle.

Cyber Bullying. Senate Bill 1459
(Hunter — D) would amend the Penal
Code to add a new section MCL
750.411w, providing new criminal penal-
ties for “cyber bullying” of persons less
than 18 years of age.
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MCL 600.29121 would require the plaintiff to produce clear and convincing evidence of gross negli-
gence proximately causing the alleged injury in any medical malpractice action based upon provision of

emergency medical care

Old Business

Tort Reform Proposals. As I've men-
tioned in my prior reports, a number of
Bills have been introduced, mostly in the
House, addressing additional tort
reforms and what my Republican friends
would probably call “reverse tort reform.”
None of these measures have become
law; it is virtually impossible for any of
them to be passed by both Houses, given
the current balance of power. But there
has been some action with respect to
some of these initiatives which may sug-

gest a possibility of further consideration
and compromise in the lame duck ses-
sion. It’s also entirely possible that a
plan for passage of some of these Bills
by the House before the election is
being contemplated as a way to embar-
rass the party that won't play along.
Medical Malpractice — Emergency
Care — Gross Negligence. As I've
noted before, House Bill 6163
(Meadows — D) would amend the
Revised Judicature Act to add a new
section. MCL 600.2912I would require

the plaintiff to produce clear and con-
vincing evidence of gross negligence
proximately causing the alleged injury
in any medical malpractice action based
upon provision of emergency medical
care in a hospital emergency depart-
ment or obstetrical unit, or emergency
services provided in a surgical operating
room, cardiac catheterization laboratory,
or radiology department immediately
following evaluation or treatment of the
patient in an emergency department. This
Bill is interesting because the subject

GREG POLLEX crp

GPollex@ringlerassociates.com
Certified Financial Planner (CFP)

248-643-4877
fax 248-643-4933
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Actions against state licensed architects, professional engineers, contractors, and land surveyors would
be subject to other applicable periods of limitation.

matter is rather atypical of Democratic
sponsorship.

Open and Obvious — Comparative
Fault. The motivation for this may be
found in the Bill’s tie-bar to House Bill
5744 (Kandrevas — D) and HB 5745
(Lipton — D), which would amend MCL
600.2959 to add a new subsection (2),
providing that “whether a condition is
open and obvious may be considered by
the trier of fact only in assessing the
degree of comparative fault, if any, and
shall not be considered with respect to any
other issue of law or fact, including duty.”
HB 5745 would amend MCL 600.1483
to add a new subsection (5), providing
that the caps on non-economic damages
in medical malpractice cases would not
apply in any case where the trier of fact
determines, by a preponderance of the evi-
dence, that the defendant, or an individual
for whose actions the defendant is respon-
sible, has falsified, altered or destroyed
medical records pertaining to the treat-
ment at issue, in violation of MICL
750.492A. On June 30, 2010, the House
Judiciary Committee reported HB 5744
and HB 5745 without amendment, and
these Bills are now awaiting consideration
on the Second reading Calendar. HB
6163 has been referred to the House
Judiciary Committee, but has not been
scheduled for hearing.

“Right of Publicity.” House Bill 5964
(Byrnes-D) would create a new “Right of
Publicity Act,” which would establish a
new civil cause of action for unauthorized
commercial exploitation of a living or
deceased individual’s name, likeness, or
other personal attributes — his or her
“right of publicity.” The available remedies
would include money damages, attorney

fees, and equitable relief. The House
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Judiciary Committee heard testimony
form a variety of interested parties in
August, but the Bill was not reported.
“SLAPP” Lawsuits. House Bill 5036
(Ebli — D) would amend the Revised
Judicature Act. The new section, MCL
600.2977, would provide individuals with
new protection against lawsuits (some-
times referred to as “SLAPP” suits)
brought for the primary purpose of hin-
dering their participation in the process
of government. A Bill Substitute (H-2)
passed by the House on August 19, 2010,
is broader in scope than the Bill originally
introduced; it would also provide individ-
uals with protection against such suits
filed for the purpose of hindering the
defendant’s exercise of the right of free
speech under the state and federal consti-
tutions. The Bill has now been referred to
the Senate Judiciary Committee.
Architects, Engineers, Etc. — Statute
of Limitations. Senate Bill 882
(Sanborn — R) would amend the Revised
Judicature Act, MCL 600.5839, to pro-
vide that actions against state licensed
architects, professional engineers, con-
tractors, and land surveyors would be

subject to other applicable periods of
limitation provided in Chapter 58. The
evident purpose of the proposed amend-
ment is to accomplish a legislative abro-
gation of the Supreme Court’s decision
in Ostroth v Warren Regency, GB LLC,
474 Mich 36 (2006), which held that the
Legislature had intended to establish the
six-year period prescribed under §
5839(1) as a period of both limitation
and repose with respect to such actions.
This Bill was passed by the Senate on
December 1, 2009. It was reported by
the House Judiciary Committee without
amendment on June 30, 2010, and is
now awaiting consideration on the

Second Reading calendar.

Where Do You Stand?

As I've mentioned before, MDTC’s
Board of Directors regularly discusses
pending legislation and positions to be
taken on Bills and Resolutions of inter-
est. Your comments and suggestions are
appreciated, and may be submitted to
the Board through any Officer, Board
Member, Regional Chairperson or
Committee Chair.
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MDTC Appellate Practice Section

By: Phillip J. DeRosier and Toby A. White, Dickinson Wright
pderosier@dickinsonwright.com; twhite@dickinsonwright.com

Appellate Practice Report

Phillip J. DeRosier is a member
in the Detroit office of
Dickinson Wright PLLC, and
specializes in the area of
appellate litigation. Prior to
joining Dickinson Wright, he
served as a law clerk for
Michigan Supreme Court
Justice Robert P. Young, Jr. He serves as Secretary
for the State Bar of Michigan’s Appellate Practice
Section Council, and is the chair of the Appellate
Practice Section of the Detroit Metropolitan Bar

Association. He can be reached at pderosier@dick-

insonwright.com or 313-223-3866.

Toby A. White is an associate
in the Detroit office of
Dickinson Wright PLLC, and
specializes in the areas of civil
appeals and commercial litiga-
g tion. He is a graduate of
Columbia University School of
Law and a member of the

Appellate Practice Section of the State Bar of
Michigan. He can be reached at twhite@dickin-
sonwright.com or 313-223-3098.
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SUPREME COURT

Appellate Jurisdiction—Filing a Timely Motion for Reconsideration
in the Trial Court Does Not Divest the Court of Appeals of
Jurisdiction

Nordstrom v Auto-Owners Insurance Co, 486 Mich 962; 782 NW2d 779 (2010)

For many years, the Court of Appeals has treated as premature claims of appeal
filed while a motion for reconsideration is still pending in the trial court. See, e.g.,
Krywy v State Farm Mutual Automobile Insurance Co, unpublished opinion per curiam
of the Court of Appeals, issued April 24, 2008; 2008 Mich App LEXIS 842 (Docket
Nos. 274663, 277313) (“The record reflects that defendant filed its claim of appeal
on the same day that plaintiff moved for reconsideration. If defendant filed first,
then plaintiff’s motion for reconsideration was not properly before the trial court, suz
if plaintiff filed first, then defendant’s claim of appeal was premature.”) (emphasis added).

In a recent order, however, the Supreme Court has held that the Court of Appeals
has jurisdiction over a claim of appeal even if a motion for reconsideration has been
filed. In Nordstrom v Auto-Owners Insurance Co, the plaintift filed a timely motion for
reconsideration of the trial court’s order granting summary disposition to the defen-
dant. Before the trial court had ruled on that motion, the plaintiff also filed a claim of
appeal with the Court of Appeals. Adhering to its prior practice, the Court of Appeals
dismissed the plaintiff’s appeal for lack of jurisdiction “because a timely motion for
postjudgment was pending when the appeal was filed.” Nordstrom v Auto-Owners
Insurance Co, unpublished order of the Court of Appeals, issued December 1, 2009
(Docket No. 294705). According to the Court, “[t]he time for filing a claim of appeal
in this situation commences with the entry of an order deciding the motion for post-
judgment relief.” Id. In support, the Court cited MCR 7.204(A)(1)(b), which provides
that an appeal as of right may be taken within “21 days after the entry of an order
deciding a motion for new trial, a motion for rehearing or reconsideration, or a motion
for other relief from the order or judgment appealed . ...”

Although the Supreme Court’s order in Nordstrom was not a full-blown opinion,
it is well established that if an order from the Supreme Court can be understood, it
is binding precedent. Ewans & Luptak, PLC v Lizza, 251 Mich App 187, 196; 650
NW2d 364 (2002).

The plaintiff moved for reconsideration, arguing that under subparagraph (a), a
claim of appeal may also be filed “21 days after entry of the judgment or order
appealed from,” and that this time period operates regardless whether a motion for
reconsideration has been filed for purposes of subparagraph (b). The Court of
Appeals denied the motion, reasoning that the time periods set forth in MCR
7.204(A)(1) “must be read together in context” such that “subparagraph (a) is inap-
plicable to the situation controlled in subparagraph (b), namely, where a motion for
relief from the order being appealed has been filed in the lower court.” Nordstrom v
Auto-Owners Insurance Co, unpublished order of the Court of Appeals, issued January
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The Supreme Court has held that the Court of Appeals has jurisdiction over a claim of appeal even if a
motion for reconsideration has been filed.

26,2010 (Docket No. 294705). Thus,
held the Court of Appeals, the plaintiff’s
claim of appeal was properly dismissed
“because it was filed before the pending
motion for reconsideration was decided
by the trial court when subparagraph (b)
requires a claim of appeal to be filed
after a pending motion for relief from
the order being appealed from has been
decided by the lower court.” Id.

The Supreme Court, however,
reversed, finding that the Court of
Appeals erred in dismissing the claim of
appeal for lack of jurisdiction. The
Supreme Court held that “the plaintiff
was entitled to file a timely claim of
appeal” under the plain language of
MCR 7.204(A)(1)(a), and that “[t]he
fact that the plaintiff had already filed a
timely motion for reconsideration in the
trial court, which remained pending
when the claim of appeal was filed, did
not operate to divest the Court of
Appeals of jurisdiction.” Nordstrom v
Auto-Owners Insurance Co, 486 Mich
962; 782 NW2d 779 (2010).

The Supreme Court’s order in
Nordstrom is significant because it is a
change from prior practice in the Court
of Appeals (indeed, it is significant
enough that a court rule amendment
may be in order). The Court of Appeals
has long dismissed appeals filed while
postjudgment motions are pending, rea-
soning, as did the panel in Nordstrom,
that such appeals are premature and that
the Court of Appeals lacks jurisdiction
over them. The Supreme Court has now
clarified that MCR 7.204(A)(1) provides
distinct time periods for filing a claim of

appeal. Thus, although a motion for
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reconsideration or other post-judgment
motion seeking relief from the judgment
or order being appealed serves to toll the
time for filing an appeal pursuant to
MCR 7.204(A)(1)(b), it does not pre-
clude a party from filing an appeal while
such a motion is pending.

One question left open by the
Supreme Court’s order is what happens
to a pending motion for reconsideration
or other post-judgment relief once a
claim of appeal has been filed. Though
the Supreme Court cited MCR
7.208(A) in its order, it did not explain
the effect of that rule, which provides
that “[a]fter a claim of appeal is
filed or leave to appeal is granted,
the trial court or tribunal may not
set aside or amend the judgment
or order ....” Presumably the filing
of an appeal would deprive the trial
court of jurisdiction to actually decide
the motion for reconsideration, in accor-
dance with this rule.

COURT OF APPEALS

Summary Disposition — Failure
to File a Timely Response May
Be Reasonable Grounds for
Granting Summary Disposition!

Jackson v Baggett, unpublished opin-
ion per curiam of the Court of Appeals,
issued May 11, 2010 (Docket No.
289416).

In a recent case, the Michigan Court
of Appeals upheld the trial court’s grant
of summary disposition in the defen-
dant’s favor where the plaintiff failed to
timely file a response to the defendant’s
motion for summary disposition, even

though the plaintiff asserted that he had

a meritorious claim and that the interest
of justice precluded the grant of summa-
ry disposition. This case has implications
for both the plaintiff and defense bar
when it comes to seeking appellate
review of decisions on summary disposi-
tion motions.

Facts: The plaintiff, Michael Jackson,
filed suit three days prior to the expira-
tion of the statute of limitations, alleging
injury in an accident involving a
SMART bus. The defendants filed a
motion for summary disposition arguing
that Jackson did not provide written
notice of the accident within 60 days,
pursuant to MCL 124.419. MCR
2.116(G)(1)(a)(ii) required that Jackson
serve his response at least seven days
prior to the date the defendants’ motion
was scheduled for hearing — October 3,
2008. Even though the operation of this
court rule provided Jackson with eleven
weeks to respond to the defendants’
motion, he failed to file a response.
Although the defendants adjourned the
hearing to October 8, 2008 at Jackson’s
request, the trial court issued an order on
October 6, 2008, granting the defen-
dant’s motion on the basis that the
plaintiff failed to file a timely response.

Unaware of the trial court’s order, the
plaintiff claimed that he filed a response
to the motion at the end of the business
day on October 7, 2008, along with
alleged proof that he had provided time-
ly notice of his claim. Upon learning
that the trial court had already granted
summary disposition to the defendants,
the plaintiff filed a motion for reconsid-
eration. The trial court denied the plain-
tift’s request for reconsideration “on the
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The Court of Appeals determined that the trial court did not abuse its discretion in granting summary dis-
position because the plaintiff had failed to timely file a response as required by MCR 2.116(G)(1)(a)(ii)

ground that it could not take into
account plaintiff’s offer of proof to show
timely notice of the claim because it was
not timely filed” in accordance with MCR
2.116(G)(1)(a)(ii). Jackson appealed,
arguing that the trial court abused its dis-
cretion by “overzealous adherence to the
rule at the expense of justice.”

Holding: Although the Court of
Appeals acknowledged that “the law
strongly favors adjudication of claims on
their merits,” the Court of Appeals
determined that the trial court did not
abuse its discretion in granting summary
disposition because the plaintiff had
failed to timely file a response as
required by MCR 2.116(G)(1)(a)(ii),
despite having eleven weeks to submit
his response and having received an
adjournment. The court also noted that
the Michigan Supreme Court had previ-
ously reversed another panel of the
Court of Appeals for finding that a trial
court abused its discretion when it
granted summary disposition after a
defendant failed to file a brief by the
deadline. Because the plaintiff’s
response was untimely, and because the
defendants had provided their own affi-
davit from a SMART agent supporting
their position that timely notice of the
plaintiff’s claim had not been received,
which the plaintiff failed to rebut, the
Court of Appeals held that summary
disposition was properly granted.

Significance: This case serves as a
caution to practitioners to carefully observe
the court rules regarding timely responses
and adhere to the dates set by the trial
court. As the Court of Appeals’ decision
in Jackson demonstrates, the Court of
Appeals will likely uphold the trial court’s

enforcement of those deadlines.
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Proposed Court Rule
Amendments Would Shorten the
Time Limits for Filing Late
Appeals — ADM File No. 2009-19

Defense practitioners should be aware
of proposed court rule amendments
being considered by the Supreme Court
that would, among other things, shorten
the time limits for filing appeals. See
ADM File No. 2009-19. The most sig-
nificant proposed change would be the
elimination of the current provision in
MCR 7.205(F) for filing late appeals.

As explained in an August 18, 2010,
letter from the Chair of the State Bar of
Michigan Appellate Practice Section
Council opposing the proposed amend-
ments, “[u]nder the current rules a party
has 21 days to either file an appeal as of
right (for final judgments or orders) or
seek leave to appeal (for all other orders
as to which an appeal as of right is not
available), and then up to a total of 12
months to file a delayed application for
leave to appeal.” Although the proposed
amendments would allow for an exten-
sion of up to 35 days for an appeal as of
right and 21 days for an application for
leave to appeal (upon a showing of
“excusable neglect”), there would be “no
further ability to seek leave to appeal,
regardless of the circumstances.”

The text of the proposed amendments
is available on the Supreme Court’s web-
site, along with some twenty comments
submitted to the Court by both attor-
neys and judges, including Attorney
General Mike Cox and the Chair of the
Rules Committee of the Michigan
Court of Appeals. See http://courts.
michigan.gov/supremecourt/Resources/
Administrative/index.htm

Judgment Interest Calculation —
Court of Appeals Clarifies the
Method of Calculating Interest
on a Money Judgment and
Repudiates the Michigan State
Court Administrative Office’s
Interpretation of MCL
600.6013(8)

The calculation of interest on money
judgments is governed by MCL
600.6013(8). The statute provides in

relevant part:

[[]nterest on a money judgment
recovered in a civil action is calculat-
ed at 6-month intervals from the
date of filing the complaint at a rate
of interest equal to 1% plus the aver-
age interest rate paid at auctions of
5-year United States treasury notes
during the 6 months immediately
preceding July 1 and January 1, as
certified by the state treasurer, and
compounded annually, according to
this section.

It has long been established under the
statute that interest on a judgment is
calculated beginning on the date a com-
plaint is filed, and that the applicable
interest rate changes twice each year on
January 1 and July 1. Left unresolved by
prior appellate decisions, however, is
whether the six-month interest recalcu-
lation intervals referenced in the statute
are to occur on the six-month anniversa-
ries of the filing of the complaint, or on
each January 1 and July 1 following the
complaint’s filing.

The Court of Appeals recently
addressed this matter of first impression
in Chelsea Investment Group LLC v City
of Chelsea, Mich App __;
NW2d __ (Docket No. 288920, April
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Left unresolved by prior appellate decisions, however, is whether
the six-month interest recalculation intervals referenced in the
statute are to occur on the six-month anniversaries of the filing
of the complaint, or on each January 1 and July 1 following the

complaint’s filing.

27,2010). There, as advocated by the
defendants, the trial court calculated
interest on the judgment at six-month
intervals ending on each January 1 and
July 1 following the filing of the com-
plaint. According to the defendants, this
interpretation was consistent with the
Michigan State Court Administrative
Office’s July 27, 2009 publication, entitled,
“Interest rates for money judgments under
MCL 600.6013.” With regard to MCL
600.6013(8), that publication stated:

Interest is calculated at 6-month
intervals oz Jan 1st and July 1st of each
year, starting from the date the com-
plaint is filed, compounded annually.
The interest rate equals the rate paid on
5-year United States treasury notes, as
certified by the state treasurer, for the 6
months preceding each Jan 1st and July
1st, plus 1%. [Emphasis added].

On appeal, the plaintiff argued that in
calculating judgment interest in this
manner, the trial court ignored the plain
language of MCL 600.6013(8), and
should have calculated the interest on
the judgment at six month intervals
from the date of the filing of the com-
plaint — not on January 1 and July 1.
The Court of Appeals agreed and held
that the plain language of the statute
requires that interest be recalculated at
six-month recalculation intervals from
the date of the filing of the complaint,
and not on January 1 and July 1: “MCL
600.6013(8) simply requires that interest
on a judgment be re-calculated every six
months from the date of the filing of the
complaint using the interest rates
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announced on July 1 or January 1,
whichever is ‘immediately preceding’ the
complaint’s six-month anniversary date.”
Under this calculation method, for
example, interest on a complaint filed in
August 2008 would be calculated in
February 2009 using the January 1 inter-
est rate, and would be calculated again in
August 2009, using the July 2009 inter-
est rate.

The Court further noted that
although the Michigan State Court
Administrative Office’s contrary inter-
pretation of the statute was entitled to
deference, this deference was not binding
on the Court and could not overcome
the statute’s plain meaning. Accordingly,
the Court held that it was not bound to
follow this interpretation.

The defendants filed an application
for leave to appeal in the Michigan
Supreme Court on June 8, 2010, so it is
not clear at this point whether the Court
of Appeals’ decision in Chelsea
Investment will stand. In the meantime,
it is important that practitioners be
aware of the impact of Chelsea
Investment on the calculation of interest
on money judgments.

Endnotes

1. Special thanks to former Dickinson Wright
PLLC summer associate Amy Sheppard for her
work on this summary. Amy is currently a
student at the University of Virginia School of
Law.
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Associates, Inc.

Engineering Research & Consulting Services
Ann Arbor, Michigan
Toll Free: 888-206-4394
734-662-6822 Fax: 734-747-9712

Extension offices located in:
West Lafayette, Indiana
Boise, Idaho - Portland, Oregon
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email: miller@millerengineering.com

Mechanical & Industrial Engineering
Product Design and Analysis
Power Tool Safety and Machine Guarding
Compliance with Standards
Metalworking, Woodworking, Plastic Molding

Chemical, Environmental and Fire
Fires & Explosions: Vapors/Electrical/Chemical
OSHA Material Safety Data Sheets (MSDS)
Chemical Labeling Requirements (ANSI Z129.1)
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Chemical Process Accidents
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Books:Warnings & Instructions by Miller & Lehto
Design of User Manuals & Warnings (ANSI Z535
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Health & Chemical Hazard Warnings

Vehicles: Auto, Truck, Trailer,

Boat, Recreational
Auto Crash Data Retrieval System (Vetronix CDR)
Roadway/Traffic Accident Reconstruction
ATV, Jet Ski, Snowmobile, Personal Watercraft
Seat Belts, Air Bags, Restraint Usage/Warnings

Agricultural & Construction Engineering
Construction Trades & Equipment Accidents
Tractor, Implement, Harvester & Grain Storage
Chemicals: Pesticides, Herbicides, Fungicides

Consumer Product Safety
Human Factors and Ergonomics Analyses
Slips, Falls: Premise - Vehicle - Ladder
Home: Child, Toys, Tools, Appliances & Electrical

Forensic Analysis and Testimony
Causal Analysis and Future Prevention
Accident Reconstruction & Graphic Animation
Static and Animated Trial Exhibits

Hospital Engineering &
Nursing Practices
Patient Safety and Accidents
Biomedical Devices and Bioengineering
Patient Care and Nursing Practices
Prosthetic, Orthotic & Implant Reliability
Work and Process Flow Analysis and Scheduling
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James M. Miller, PE, PhD
Emeritus Professor
University of Michigan

Mark R. Lehto, PhD*
Associate Professor
Purdue University

*(Author of Textbook: Human Factors &
Ergonomics for Engineers)

**The 10 members of our staff have engineering
degrees in mechanical, agricultural, chemical,

human factors, ergonomics, health & safety,
& packaging; and also in nursing and psycholog
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MDTC Amicus Committee Report

By: Hilary Ballentine
Plunkett Cooney

MDTC Amicus Activity May 11-Sept. 17, 2010

Recent Opinions
O’Neal v St. John Hospital (MSC No. 138180)

* Issues: whether claims in this medical malpractice case constitute loss of opportu-
nity to which MCL 600.2912a(2) applies, whether Fulton v William Beaumont
Hosp, 253 Mich App 70 (2002) was correctly decided, and whether different
approach is required to correctly implement § 2912a(2)

* Author: Ottenwess & Associates (S. Ottenwess)
¢ Status: MDTC amicus brief filed 12/15/09; oral argument held 1/12/10

* Decision released 7/31/10 - MCOA opinion reversed

* Fulton overruled “to the extent it that it has led courts to improperly designate
what should be traditional medical malpractice claims as loss-of-opportunity
claims and has improperly transformed the burden of proof in a traditional mal-
practice case from @ proximate cause to #be proximate cause.”

* Opining that Fu/ton’s subtraction formula (subtracting the statistical likelihood of
a better outcome without treatment from the statistical likelihood of a better out-
come with treatment to determine if the resulting number is greater than 50) is
an inaccurate way to determine whether the defendant’s malpractice is a proxi-
mate cause of the injury because the Fu/fon subtraction formula makes it mathe-
matically impossible for there to be more than one proximate cause. Therefore,
Fulton “fundamentally altered plaintift’s burden of proof” by transforming the
burden of proof in a traditional malpractice case from & proximate cause to zhe
proximate cause.

* Therefore, Court of Appeals’ opinion reversed and case remanded to Court of

Appeals

¢ Justice Markman concurred in the result only (which Justice Corrigan joined in
part), and Justice Young authored dissent (which Justice Corrigan joined)

Brightwell v Fifth Third Bank of MI (MSC No. 138920)

Hilary A. Ballentine is a mem-« Jssue: in Elliott-Larsen Civil Rights Act case, what is the proper venue — where
ber of the firm’s Detroit office

who specializes in appellate o i i
law. Her practice includes and the allegedly discriminatory actions were implemented

decision to terminate plaintiffs’ employment was made, or where plaintiffs worked

general liability and municipal
appeals focusing on claims
involving the Michigan

¢ Author(s): Warner Norcross & Judd (M. Nelson, G. Kilby, A. Fielder)

Consumer Protection Act, * Stage: MDTC amicus brief filed 12/16/09; oral argument held 1/12/10
the Open Meetings Act, Section 1983 Civil Rights
litigation, among others. She can be reached at e Decision released 7/30/10 —= MCOA opinion reversed

hdullinger@plunkettcooney.com or 313-983-4419.
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* Under MCL 37.2801(2), a CRA vio-
lation occurs when the alleged dis-
criminatory decision is made and the
allegedly adverse employment actions
are implemented.

* Venue is therefore proper in Wayne
County because that is where the
plaintiffs worked and where the alleg-
edly discriminatory actions were
implemented. The latter is where
most relevant actions involving the
employer-employee relationship occur.
“Moreover, it is the severing of the
employment relationship that is the
truly adverse employment action.”

* Barnes v. Int’| Business Machines Corp,
212 Mich App 233; 537 NW2d 265
(1995) overruled “because it restrict-
ed the analysis of a violation of the
CRA to the adverse employment
decision” and is inconsistent with the
meaning of “violation” and occurred”

* Justice Young concurred in part and
dissented in part on basis of majori-
ty’s analysis regarding when imple-
mentation of the allegedly discrimina-
tory decision occurs. (Justice Corrigan
concurred with Justice Young); Justice
Weaver dissented on the basis that
leave should not have been granted
absent any error on the Court of
Appeals or material injustice

Upcoming Oral Arguments in
Cases MDTC Has Briefed
Colaianni v Stuart Frankel Development
Corp (MSC No. 139350)

* Issue: whether Trentadue v Buckler
Automatic Lawn Sprinkler Co, 479
Mich 378 (2007) (which essentially
eliminated the common-law discov-
ery rule) was correctly decided

* Author: Plunkett Cooney (M.M.
Ross)

* Stage: leave granted on 1/29/10, cur-
rently pending before Michigan
Supreme Court
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Status: MDTC amicus brief filed
6/7/10; oral argument scheduled for
10/7/10.

Singer v Sreenivasan (MSC No.
139799)

Issue: proper interpretation of case
evaluation sanction rule, MCR 2.302,
and whether prevailing parties can
recover a ‘reasonable” attorney fee
that is based on a rate higher than
the actual rate charged

Author: The Smith Appellate Law
Firm (Michael F. Smith)

Stage: leave granted 3/24/10,
currently pending before Michigan

Supreme Court

Status: MDTC amicus brief filed
7/14/10; oral argument scheduled for
10/7/10.

Granted Recommendations
and Forthcoming MDTC
Amicus Briefs

Pollard v Suburban Mobility Authority
for Regional Transportation

(MSC No. 140322)

Issue: validity of a statutory notice
requirement in cases involving gov-
ernmental agencies

Author: Zausmer, Kaufman, Caldwell
& Tayler, P.C.(Carson Tucker)

Stage: MSC requested oral argument
on application for leave to appeal via
order 6/11/10 (over Justice Young’s
dissent)

Status: MDTC amicus brief to be
filed

Edwards v Cape to Cairo, LLC (MSC
No.141339)

Issue: proper interpretation of provi-
sion of Michigan Consumer
Protection Act defining “trade or
commerce”

Author: Cardelli Lafear & Buikema
PC (Anthony F. Caffrey)

* Stage: Supreme Court application

for leave to appeal taken 7/1/10

» Status: MDTC amicus brief to be

filed supporting application for leave
to appeal

Hamed v Wayne County
(MSC No. 139505)

* Issues: (1) whether defendants

Wayne County and Wayne County
Sherift’s Department may be held
liable to the plaintiff for quid pro
quo sexual harassment under
MCL37.2103(i); and (2) whether the
plaintift’s incarceration in the Wayne
County Jail is a public service within
the meaning of MCL 37.2301(b);
and (3) whether the trial court erred
in permitting the plaintiff to amend
her complaint to allege violations of

the Michigan Civil Rights Act.

Author: Johnson, Rosati, LaBarge,
Aseltyne & Field, P.C. (Marcelyn A
Stepanski)

Stage: leave granted 6/23/10

Status: MDTC amicus brief to be
filed

Forthcoming Recommendations
s Avram v McMaster-Carr Supply Co

(involving Daubert issue in asbestos
case tried to verdict)

e FEwvans v Grosse Pointe Public School

System (MSC granted leave 9/15/10)
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MDTC Professional Liability Section

By:Michael J. Sullivan and David C. Anderson, Collins Einhorn Farrell & Ulanoff P.C.,
Michael.Sullivan@ceflawyers.com; David.Anderson@ceflawyers.com

Case Reports: Legal Malpractice Update

Michael J. Sullivan and David
C. Anderson are partners at
Collins, Einhorn, Farrell &
Ulanoff P.C. in Southfield.
They specialize in the defense
of professional liability claims
against lawyers, insurance

brokers, real estate profession-

als, accountants, architects,
and other professionals.

They also have substantial
experience in product and
premises liability litigation.
Their email addresses are:
Michael.Sullivan@ceflawyers.
com and David.Anderson@
ceflawyers.com.

PROXIMATE CAUSE — LACK OF STANDING, STATUTE OF
LIMITATIONS, AND FRAUD

Zachary Savas v Lawyer Defendant, 2010 Mich App LEXIS 678
(April 2010) (unpublished)

The Facts: UNext solicited the plaintiffs and other investors through a memoran-
dum. The memorandum stated, among other things, that UNext had an agreement
with IBM’s Lotus Development Corporation (Lotus). The plaintiffs and the other
investors formed the Internet Education Fund (IEF), a limited liability corporation
(LLC), for the sole purpose of investing and purchasing membership of UNext.
Subsequently, UNext failed to generate revenues. IEF was later dissolved, and the
plaintiffs retained defendant lawyer to pursue litigation against UNext for fraud.
The plaintiffs alleged, among other things, that the UNext memorandum implied
that UNext would continue its relationship with Lotus. The trial court in that case
dismissed the action because of the failure to file the claim within the applicable
statute of limitations. The court also ruled that the plaintiffs lacked standing to file
the lawsuit because they were not the purchasers of UNext (i.e. it was IEF, the dis-
solved LLC, that purchased the shares). The plaintiffs then sued the lawyer, and
alleged that their lawsuit was unsuccessful because of the lawyer’s malpractice. The
plaintiffs argued that the lawyer committed malpractice by failing to keep the plain-
tiffs reasonably informed about the status of the case and by failing to pursue the
action in a competent matter.

The Ruling: The court held that the plaintiffs failed to establish “but-for” causa-
tion against the lawyer because the plaintifts lacked standing to bring their claim
against UNext since they were not the purchasers of the securities. Because the
plaintiffs lacked standing, they were unable to demonstrate that the lawyer’s alleged
malpractice was a proximate cause of their injury. Additionally, the lawyer’s failure to
keep the clients reasonably informed did not proximately cause the injury because
the plaintiffs never had standing to bring the action against UNext.

The court also held that the plaintiffs failed to establish but-for causation against
the lawyer because the statute of limitations had run on the plaintiffs’ claim against
UNext at the time that the defendant lawyers were retained. The statute of limita-
tions began to run after IEF’s meeting with the UNext director, which is the point in
time that the court determined that the plaintiffs were injured. Because the lawsuit
was filed more than three years after the meeting with the UNext director, the court
held that the action against UNext was filed outside of the applicable statute of limi-
tations. Additionally, the plaintiffs did not meet their burden of proving that they
could not have reasonably known that the injury occurred until a later point in time,
and therefore, tolling of the statute of limitations would not have been possible under
the discovery rule.

The court further held that even if the plaintiffs had standing, and they had filed
the lawsuit within the applicable statute of limitations, then the only reasonable alle-
gation of fraud that the plaintiffs made was that the UNext memorandum implied
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The court held that the plaintiffs failed to establish “but-for” causation against the lawyer because the

plaintiffs lacked standing to bring their claim against UNext since they were not the purchasers of the

securities. Because the plaintiffs lacked standing, they were unable to demonstrate that the lawyer’s
alleged malpractice was a proximate cause of their injury.

that UNext would continue its relation-
ship with Lotus. However, the court held
any statement made by UNext in regards
to its relationship with Lotus was merely
a forward-looking belief and not a factu-
ally inaccurate statement. Additionally,
the plaintiffs provided no evidence that
the statement that UNext actually had
an agreement with Lotus was false. The
plaintiffs failed to establish but-for cau-
sation against the lawyer.

Practice Tip: Whenever a lawyer
defendant can show that the underlying
case lacked merit, the legal malpractice
case will fail for lack of proximate cause.

EXPERT WITNESSES —
STANDARD OF CONDUCT
Reesor v Lawyer Defendant,
2010 Mich App LEXIS 876
(May 2010) (unpublished)

Member News

Work, Life, and All that Matters

Member News is a member-to member
exchange of news of work (a good verdict,
a promotion, or a move to a new firm), life
(a new member of the family, an engage-
ment, or a death) and all that matters (a
ski trip to Colorado, a hole in one, or
excellent food at a local restaurant).

Send your member news item to the editor,
Hal Carroll (hcarroll@VGpcLAW.com)

or the Assistant Editor, Jenny Zavadil
(Jenny.Zavadil@det.bowmanandbrooke.com).
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Facts: The plaintiff in the current
case was sued by Vector Pipeline
(Vector). The plaintiff retained the
defendant lawyer to represent her in the
action. Although the plaintiff wanted to
challenge jurisdiction and move the case
to federal court, the defendant lawyer
advised that the best option would be to
continue the state action because not all
of the claims could proceed in federal
court. The plaintiff then discharged the
defendant lawyer in the Vector action.
The plaintiff proceeded to represent her-
self, and Vector succeeded in all its
claims against her. Subsequently, the
plaintift sued the defendant lawyer and
alleged, among other things, that the
defendant lawyer committed malpractice
because he failed to challenge the juris-
diction of the circuit court, failed to con-
duct proper discovery, failed to remove

“Skydiving Sisterhood”: Jana Berger and
Nicole DiNardo went skydiving in
Tecumseh. They managed a 10,000 foot
free-fall, reaching a speed of 120 m.p.h.
and actually enjoyed it. They invite any-
one brave enough to try it to join them.

1

(Extremely) Young Lawyer:
David Campbell, MDTC’s
Young Lawyer Section
Chair and Bowman and
Brooke Associate,
ri. announces the birth of his
first child, a son, Warden
David Campbell, born August 15, 2010,
and weighing 6 Ibs 14 oz., at 21 inches.

the action from case evaluation, failed to
file an appropriate case evaluation sum-
mary, and failed to communicate regard-
ing the status of the case and decision-
making.

The Ruling: The court granted sum-
mary disposition because the plaintiff
did not produce an expert witness to
provide testimony regarding the standard
of conduct. Expert testimony was
required because the claims raised by the
plaintiff involve matters that do not fall
within the common knowledge and
experience of an ordinary layman.

Practice Tip: Where a legal malprac-
tice plaintift has not listed a standard-of-
care expert witness, and the alleged error
is not within the common experience of
a nonlawyer, defense counsel should con-
sider a motion for summary disposition.

“The Best”: William D. Booth, Robert G.
Kamenec, David K. Otis, and Mary
Massaron Ross of Plunkett Cooney, have
been named to the 2011 roster of The
Best Lawyers in America®.
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Supreme Court

By: Joshua K. Richardson
Foster, Swift, Collins & Smith, P.C.
jrichardson@fosterswift.com

Supreme Court Update

Joshua K. Richardson graduated
from Indiana University School
of Law, 2007. His areas of
practice include; Commercial
Litigation, Construction Law,
IT, Insurance Defense and
Litigation. He can be reached
at jrichardson@fosterswift.com

or 517-371-8303.

One-Year-Back Rule Is
Inapplicable To Actions Brought
Pursuant To MCL 600.5821(4)
And MCL 600.5851(1).

The Michigan Supreme Court, in
Regents of the Univ of Mich v Titan Ins
Co,_ Mich__;_  NW2D _
(2010), held that its prior decision in
Cameron v Auto Club Ins Ass'n, 476 Mich
55; 718 NW2d 784 (2006) and the
Court of Appeals decision in Liptow v
State Farm Mut Auto Ins Co, 272 Mich
App 544; 726 NW2d 442 (2006), which
relied on Cameron, improperly deter-
mined that the damages-limiting portion
of the one-year-back rule under MCL
500.3145(1) applied to actions involving
the minority/insanity tolling provision of
MCL 600.5851(1) and the statute of
limitations exemption for state entities
under MCL 600.5821(4).

Facts: Nicholas Morgan sustained
injuries as a result of an automobile acci-
dent in March of 2000. Mr. Morgan
was treated by the University of
Michigan Health System at a cost of
approximately $69,000.00. Though Mr.
Morgan was not covered under a no-
fault insurance policy, his claims were
assigned to Titan Insurance Company by
the Michigan Assigned Claims Facility.
In 2006, almost six years after Mr.
Morgan’s treatment, the University of
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Michigan Health System and the
University of Michigan Regents filed
suit against Titan Insurance to recover
the costs of Mr. Morgan’s hospitaliza-
tion. The trial court granted Titan
Insurance’s motion for summary disposi-
tion, holding that the one-year-back rule
of MCL 500.3145(1) barred the plain-
tifts’ claims. The plaintiffs appealed.

On appeal, the Court of Appeals
affirmed the trial court in a divided deci-
sion. The court held that, because
Liptow was controlling, it was required
to follow its holding. The Liprow court
held that, although MCL 600.5821(4)
exempts state entities from all statutes of
limitations, the one-year-back rule of
MCL 500.3145(1) is not only a statute of
limitations, but a damages limitation.
According to Liptow, although MCL
600.5821(4) exempts state entities from
the one-year-back rule’s one year statute
of limitations, it did not exempt them
from the one-year-back rule’s damages
limitations. The plaintiffs again appealed.

Holding: The Supreme Court
reversed the Court of Appeals decision
and held that the Court of Appeals’ reli-
ance on Lipfow was misplaced because
Liptow, and similarly Cameron, were
improperly decided. The Supreme
Court held that Liptow and Cameron
improperly determined that the damages
limitation one-year-back rule should
apply even where the statute of limita-
tions portion of the one-year-back rule is
expressly trumped by statutory tolling
and exemption provisions, including the
minority/insanity tolling provision of
MCL 600.5851(1) and the statute of
limitations exemption for state entities

under MCL 600.5821(4). The court

noted that both MCL 600.5851(1) and
MCL 600.5821(4), when read in con-
text, were designed to preserve more
than just the plaintiffs’ rights to file suit.
They were designed to preserve the
plaintiffs’ rights to recover damages.
Thus, to the extent the one-year-back
rule’s statute of limitations is tolled or
exempted under those provisions, so too
is the one-year-back rule’s damages limi-
tation. Accordingly, a no-fault insurance
plaintiff who qualifies under either
MCL 600.5851(1) or MCL 600.5821(4)
may recover benefits even if those bene-
fits were incurred more than one year
before the plaintiff filed suit. Because
the court found the Cameron opinion,
upon which Liptow relied, unworkable
and improperly decided, it determined
that a compelling justification existed for
overturning it.

Significance: This holding not only
expands the scope of the tolling and
exemption provisions under MCL
600.5851(1) and MCL 600.5821(4),
respectively; it also distorts the applica-
tion and impact of the one-year-back
rule’s separate statute of limitations and
damages limitations provisions.

“Historical Approach” To
Standing In Michigan Is
Reinstated

On July 31, 2010, the Michigan
Supreme Court held that teachers had
standing to sue a school district for fail-
ing to comply with its statutory duties,
because the teachers had a “special injury
or right or substantial interest that would
be detrimentally affected in a manner
different from the citizenry at large.”

Lansing Schools Ed Assn v Lansing Bd of
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The Supreme Court held that Liptow and Cameron improperly determined that the damages limitation
one-year-back rule should apply even where the statute of limitations portion of the one-year-back rule is
expressly trumped by statutory tolling and exemption provisions.

Ed,__ Mih___;  NW2d__
(2010). In so holding, the Supreme
Court overruled Lee v Macomb Co Bd of
Comm’rs, 464 Mich 726; 629 NW2d 900
(2001) and its progeny because the
standing approach adopted in Lee “lacks
a basis in Michigan Constitution and is
inconsistent with Michigan’s historical
approach to standing.”

Facts: The plaintiffs, Lansing School
Education Association (“LSEA”), the
Michigan Education Association
(“MEA”), the National Education
Association (“NEA”), and four teachers
employed by the defendants, the Lansing
School District and Lansing Board of
Education, allege that the defendants
failed to comply with their statutory
duty under MCL 380.1311a(1) to expel
students who physically assault teachers.
In this case, each of the four individual
teachers alleged that they were physically
assaulted in their classrooms by students
who were in sixth grade or higher.
MCL 380.1311a(1) provides, in part,
that where a student in grade 6 or higher
physically assaults a school employee or
volunteer at school, the school board
“shall expel the pupil from the school
district permanently.” The students who
purportedly assaulted the plaintiff teach-
ers were suspended, but not expelled.

In response to the plaintiffs’ lawsuit,
the defendants filed a motion for sum-
mary disposition and argued: 1) that the
plaintiffs lacked standing; 2) that MCL
380.1311a(1) does not create a private
cause of action; and 3) that the defen-
dants properly determined that the stu-
dents had not assaulted the teachers.
The trial court granted summary dispo-
sition, holding that it lacked authority to
supervise the defendants’ exercise of dis-

Vol. 27 No. 2 ® October 2010

cretion. The plaintiffs appealed to the
Court of Appeals, which affirmed the
trial court’s decision on other grounds
and held that the plaintiffs lacked stand-
ing to raise their claims.

Holding: On appeal, the Supreme
Court reversed and held that the Court
of Appeals’ reliance on Lee v Macomb Co
Bd of Comm'rs, 464 Mich 726; 629
NW2d 900 (2001) and its progeny was
misplaced. The court determined that
the standing doctrine, as adopted in Lee
v Macomb Co Bd of Comm’rs, “departed
dramatically from Michigan’s historical
approach to standing” by holding that
standing is “required” by the Michigan
Constitution and determining that
Michigan’s historical standing doctrine
should be abandoned in favor of the fed-
eral approach under the federal constitu-
tion. In overturning Lee and its progeny,
the Supreme Court explained that the
proper approach to standing is
Michigan’s historical doctrine, which was
merely “intended to ‘ensure sincere and
vigorous advocacy’ by litigants.” Under
the historical approach, where a cause of
action is not otherwise provided for at
law, standing should nonetheless be
found where litigants have a “special
injury or right, or substantial interest,
that will be detrimentally affected in a
manner different from the citizenry at
large or if the statutory scheme implies
that the Legislature intended to confer
standing on the litigant.”

Applying that approach to the case at
issue, the court held that, despite the fact
that Revised School Code, MCL 380.1
et seq., does not create a private cause of
action, the plaintiffs had standing
because they “have a substantial interest
in the enforcement of MCL

380.1311a(1) that will be detrimentally
affected in a manner different from the
citizenry at large if the statute is not
enforced.” In particular, the court noted
that the statute was expressly created to
protect school employees, including
teachers, and requires expulsion of stu-
dent only where those students assault
such employees - not where they assault
members of the public at large.

Significance: By departing from the
Lee v Macomb Co Bd of Comm’rs
approach to standing, including the
notion that standing is required by the
Michigan Constitution, the Supreme
Court has again lowered the threshold
necessary for plaintiffs to maintain
causes of action in Michigan. This
holding imparts on courts the discretion
to determine standing on a case-by-case
basis by examining whether the plaintiff
exhibits a “special” injury, right or inter-
est that is sufficiently different from “the
citizenry at large.”

Compelling And Undisputed
Extrinsic Evidence May Trump
Otherwise Clear Language In
Release Agreements
On August 23, 2010, the Michigan
Supreme Court in Shay v Aldrich, ___
Mich __ ;_ NW2d __ (2010) over-
ruled Romska v Opper, 234 Mich App
512; 594 NW2d 853 (1999) and held
that courts may consider extrinsic evi-
dence of the intended scope of release
agreements where parties not expressly
named in the release agreements attempt
to rely on the agreements’ broad language.
Facts: The plaintiff, Thomas Shay,
filed suit against five police officers from
two cities, Melvindale and Allen Park,
alleging that the police officers from
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Under the historical approach, where a cause of action is not otherwise provided for at law, standing
should nonetheless be found where litigants have a “special injury or right, or substantial interest, that
will be detrimentally affected in a manner different from the citizenry at large or if the statutory scheme
implies that the Legislature intended to confer standing on the litigant.”

Melvindale assaulted him during a visit
to plaintiff’s home in 2004 and the
police officers from Allen Park, who
were present at the time, failed to act.
The plaintiff ultimately settled with the
police officers from Allen Park, but not
the police officers from Melvindale. In
settling with the Allen Park officers, the
plaintiff entered into broad-language
release agreements. The release agree-
ments stated, in part, that the plaintiff
agreed to release the Allen Park officers,
their insurer, and “all other persons, firms
and corporations, form any all claims,
demands and actions,” resulting from the
alleged incident.

Thereafter, the nonsettling Melvindale
officers filed a motion for summary dis-
position, arguing that the “all other per-
sons” language of the Allen Park officers’
release agreements acted to release the
Melvindale officers from liability, as well.
The Melvindale officers relied on Romska
v Opper to assert that a release including
the term “all other parties” is unambigu-
ous and, accordingly, “there was no need
to look beyond the language of the
release” to determine its scope. The trial
court rejected the Melvindale officers’
argument, however, and held that the
release agreements were ambiguous.
Relying on extrinsic evidence, the trial
court determined that the release agree-
ments were intended only to release the
Allen Park officers from liability. The
Melvindale officers appealed.

On appeal, the Court of Appeals
reversed the trial court’s decision, holding
that Romska was controlling and that,
because the “all other persons” language
was unambiguous, the release agreements
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were to be applied as written. As such,
the Court of Appeals held that release
agreements barred not only the plaintiff’s
claims against the Allen Park officers, but
also his claims against the Melvindale
officers. The plaintiff appealed.

Holding: The Supreme court reversed
the Court of Appeals decision and held
that Romska was improperly decided.
The court held that, although under an
objective interpretation where only the
language of the agreement is reviewed,
the Melvindale officers constituted
third-party-beneficiaries of the release
agreements, traditional theories of con-
tract interpretation should be applied to
determine the scope of the agreements.
In applying contract interpretation prin-
ciples to the release agreements at issue,
the Supreme Court determined that the
language of the release agreements was
patently unambiguous but latently
ambiguous. In reaching this conclusion,
the court examined extrinsic evidence
presented by the plaintiff, including an
affidavit from the Allen Park officers’
attorney, which stated that the release
agreements were intended to release only
the Allen Park officers from further lia-
bility. The court also noted that it was
“undisputed that the Melvindale officers
were not involved in the Allen Park
Officers’ settlement negotiations with
plaintiff, were not named in the executed
releases, and did not sign the releases.”

Given these extrinsic factors, the court
held that allowing the Melvindale offi-
cers to rely on and enforce the otherwise
clear language of the release agreements
would go against the “cardinal” principle
of contract interpretation - to determine

the parties’intent. Thus, the court
determined that Romska was improperly
decided to the extent it prohibits courts
from reviewing extrinsic evidence of the
intended scope of a release agreement
when a nonsettling party seeks to
enforce third-party-beneficiary rights
based on the broad language of the
release agreement.

Significance: Though just under the
circumstances, the Supreme Court’s
decision is seemingly at odds with tradi-
tional notions of contract interpretation
and essentially carves out an exception to
the parol evidence rule where otherwise
unreviewable extrinsic evidence is undis-
puted and compelling. To that end, the
court cited century-old cases to support
its conclusion that courts may consider
extrinsic evidence to determine whether
latent ambiguities in agreements exist.

Exclusionary Zoning Claim Not
Ripe For Judicial Review

On July 15, 2010, in Hendee v Putnam
Twp, 486 Mich 556; _ NW2d ___
(2010), the Supreme Court held that
landowners’ exclusionary zoning claim
was not ripe for judicial review where
the landowners failed to apply for rezon-
ing or otherwise exhaust their adminis-
trative remedies.

Facts: The plaintiffs, Jeffrey, Michael
and Louann Hendee, own a 144-acre
tract of undeveloped land that had previ-
ously been used as a dairy farm. Seeking
to sell the l