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President’s Corner

By: J. Steven Johnston
Berry, Johnston, Stzykiel & Hunt, PC
President, MDTC

Camaraderie, Collegiality and MDTC
Did you ever look at those old composite bar association photos that used to hang 

in court house hallways. The photos, especially those from the 1920’s and 30’s, show 
the somber or smiling faces of the entire membership of the local bar, all 15 of them.  
The tradition of these photos appear to have come to an end in the ‘70’s when the 
local bars grew to large to accommodate the membership in one photo. When coming 
across one of these photos, I wonder what it would have been like to practice in a 
place and time when you knew all of the local attorneys very well. 

In the biography of Abraham Lincoln, Team of Rivals, the presidential historian 
Doris Kearns Goodwin describes the practice of law in Illinois during the 1850’s. 
Abraham Lincoln was among a roving band of attorneys, riding the circuit from 
town to town arguing and trying their cases before the circuit judge who traveled 
along with the bar.  At the end of the day, the traveling bar would dine together, play 
cards, discuss politics and even sleep in the same boarding houses. Many of these 
attorneys became Lincoln’s friends and biggest supporters in his run for the U. S. 
Senate and later the Presidency. 

While that type of camaraderie may have been a lot of fun, in this day and age it 
is neither practical nor politically correct. I would hate to argue a case in front of 
judge who I beat at poker the night before drawing a fourth ace to beat a full house. 

We do not have quite the same opportunities as our predecessors to engage with 
other attorneys.  In age when the number of attorneys practicing in some of our 
urban areas probably exceeds the population of the counties in which Lincoln and 
his peers traveled, it is all too easy to lose touch with colleagues. We now communicate 
by email, pdf ’s, faxes and conference calls. 

Fortunately, our state and local bar associations provide an antidote to this problem 
of detachment from our other members of our profession. The local bar associations 
provide a means to stay in touch with the attorneys and judges in our locale. 
Participating in the specialty sections of the State Bar of Michigan, such as the 
Negligence Section, is an excellent way to interact with our adversaries and discuss 
matters of mutual interest. 

The MDTC, however, is the best opportunity for attorneys to interact with those 
in similar practices from across the State of Michigan. No other bar organization 
draws its membership from such a broad geographic area with the same legal and 
business interests.

MDTC’s Summer Conference
During the weekend of June 12th to 14th, the MDTC held its Summer Conference 
at Boyne Highlands. Those in attendance participated in an excellent seminar 
“Thinking Outside the Jury Box” chaired by Alan Couture, Allison Reuter and Terry 
Miglio. We had many outstanding speakers including Susan N. Reiter, Ph.D., Kim 
Sands and John D. Gilleland, Ph.D. 

The center piece of this year’s event was the dinner on Saturday honoring Jim 
Lozier of Dickinson Wright and the presentation of the Excellence in Defense 
award. For those of you who know Jim, you know first hand why he is on obvious 

J. Steven Johnston 
Berry, Johnston, Sztykiel & Hunt, P.C.

1301 West Long Lake Rd Ste 250
Troy, MI 48098
Phone: 248-641-1800
Fax: 248-641-3845
sjohnston@berryjohnstonlaw.com
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The MDTC…is the best opportunity for attorneys to interact with those in similar practices from across 
the State of Michigan. No other bar organization draws its membership from such a broad geographic 

area with the same legal and business interests.

choice for the award. Jim works tirelessly 
to represent his clients while meeting 
the highest professional and ethical 
standards. 

Throughout the seminar we had the 
opportunity to mix and mingle with our 
friends while attending the lectures, 
playing golf, participating in the fun run, 
shopping and at the dinner. Of course, I 
can not omit a reference to the famous 
MDTC hospitality suite. 

After I attend one of our conferences, 
I always come away with new ideas to 
help me improve my practice and the 
manner in which I represent my clients. 

As do many others, I always meet a new 
friend from another part of the state 
who I would probably never have met 
but for the conference. Out of these 
contacts you have the opportunity to 
build new business relationships, share 
ideas and build networks. 

By the way, we also take pictures, or 
rather Madelyne Lawry, our Executive 
Director, takes pictures, many of which 
you see published in the Michigan 
Defense Quarterly. Although we may 
appear a little stiff as we pose for our 
photos, behind those poses is a lot of fun 
and camaraderie.

MDTC’s Fall Conference
If you missed the summer conference, do 
not miss the next opportunity which will 
be coming up in November. We are pre-
senting our first seminar on commer-
cial litigation at the Marriott, in Troy, 
on November 6th. The topic will appeal 
to both the experienced commercial liti-
gator as well as the general defense prac-
titioner who would like to learn more 
about this area of the law. 

Please plan to attend, learn some-
thing, network and maybe have your 
picture taken. 

 

C O N S U L T A N T S  &  F O R E N S I C  E X P E R T S 

Over 150 Qualified Local Experts in more than 75 Disciplines 

w w w . L T F o r e n s i c E x p e r t s . c o m 

Document Identification 

Electrical & Controls 

Elevators & Escalators 

Environmental & 
Occupational 

Fires & Explosions 

Real Estate & Insurance 

Securities & Brokerage 

Sports & Recreation 

Vehicles & Crash 
Reconstruction 

Vocational & Life Care 
Planning 

 
 
 
 
 
 
 
 

Leading Technologies, LLC 

Human Factors & 
Warnings 
Industrial & Manufacturing 
Medical & Nursing 
Police, Criminal & Security 
Premises & Product 
Liability 

 

C O N T A C T  U S  F O R  A  F R E E  C O N S U L  T A T I O N 
 

419.452.6992  phone        419.452.6993  fax        info@LTForensicExperts.com 

Accounting & Economics 
Agricultural & Animals 
Architecture & 
Construction 
Biomechanical & 
Biomedical 
Computers & Intellectual 
Property 



6 Michigan Defense Quarterly 

Ronald C. Wernette, Jr. is a 
partner in the Troy, Michigan, 
office of national trial law firm 
Bowman and Brooke LLP. He 
is a seasoned trial lawyer on 
the defense side, and has  
personally tried Michigan 
Lemon Law cases to verdict 

for a number of manufacturers. His email address 
is rwernett@bowman-brooke.com.

Nicole L. DiNardo is an  
associate in the Troy, Michigan, 
office of Bowman and Brooke 
LLP and has been involved in 
the defense of numerous 
manufacturers in consumer and 
product litigation. Her email 
address is nicole.dinardo@
bowmanandbrooke.com.

The Michigan “Lemon” Law:  
A 2009 Practice Guide

The New Motor Vehicle Warranty Act,1 often referred to as Michigan’s Lemon 
Law, provides relief to consumers that have purchased or leased not-so-perfect vehi-
cles. Over the past several years, articles about the Michigan Lemon Law have been 
written by practitioners aimed to educate other practitioners and consumers on the 
application and nuisances of Michigan’s Lemon Law.2 Since the publication of these 
articles, the Michigan Court of Appeals in Hines v Volkswagen,3 cured the ambiguity 
in the interpretation of Michigan’s Lemon Law created by practitioners who repre-
sent the consumer and flatly rejected some of the arguments typically made by those 
practitioners. Hines does not change the existing statutory requirements. It simply 
enforces the statute as written.

Michigan’s Lemon Law applies to the consumer whose new motor vehicle has a 
defect or condition that substantially impairs the use, market value, or safety of the 
vehicle to him or her, and which has not been repaired after a reasonable time.4 If 
the substantial defect continues to exist after a reasonable number of repair attempts, 
and all other statutory requirements are otherwise met, the consumer’s recourse is a 
refund or replacement of the vehicle.5 

Definition of a Lemon
A bright-line test has been established to determine when a manufacturer must 
repurchase or replace an alleged “lemon” motor vehicle. A vehicle is deemed a lemon 
and a manufacturer must repurchase or replace a vehicle only if all of the following 
requirements are met: 
(1) The vehicle has one or more defects or conditions that impair the use or value of 

the vehicle to the consumer or that prevent the vehicle from conforming to the 
manufacturer’s express warranty;6 

(2) The defect or condition is reported to the manufacture within the period of the 
manufacturer’s express warranty or one year from the date of delivery to the 
original consumer, whichever is earlier;7 and, 

(3) The defect or condition continues to exist after the motor vehicle was subjected 
to a reasonable number of repair attempts.8 

A new motor vehicle is presumed to have had a “reasonable number” of repair 
attempts when either of the following occurs:
(a)  The same defect or condition that substantially impairs the use or value of the 

new motor vehicle to the consumer has been subject to repair a total of 4 or 

Executive Summary

Michigan’s automobile “Lemon Law” has 
been the source of some ambiguity and 
confusion, but a recent published decision 
of the Court of Appeals has resolved many 
of the ambiguities by adhering more closely 
to the language of the statute. To meet the 
“30-day” test, the consumer must show that 
the vehicle was out of service for a total of 
30 days for a particular condition; different 
conditions cannot be aggregated to make up 
the thirty days. The opinion also requires 
more faithful compliance with the specific 
statutory reporting requirements under the 
“four or more” test, and that the four service 
episodes be for the same condition. Defense 
counsel should be prepared to require the 
consumer to comply strictly with the statute’s 
requirements.

By: Ronald C. Wernette, Jr. & Nicole L. DiNardo, Bowman and Brooke LLP
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more times by the manufacturer or 
new motor vehicle dealer and the 
defect or condition continues to exist;9 or

(b) The new motor vehicle is out of 
service because of repairs for a total 
of 30 or more days or parts of days 
during the term of the manufacturer’s 
express warranty, or within 1 year 
from the date of delivery to the ori- 
ginal consumer, whichever is earlier.10

The 30-Day Test
It is the interpretation of these presump-
tions that has caused considerable con-
troversy among practitioners. Prior to 
Hines, practitioners for the consumer 
have argued that recovery under 
Michigan’s Lemon Law is warranted 
merely by showing that the vehicle was 
out of service for repairs for 30 or more 
days during the term of the manufactur-
er’s warranty or the consumer’s first year 
of ownership. However, the Michigan 
Supreme Court of Appeals in Hines flatly 
rejected this position. 

In Hines, an action was brought in the 
Wayne County Circuit Court against 
Volkswagen of America, Inc. and 
Livonia Volkswagen, Inc. seeking relief 
under Michigan’s Lemon Law for repeat 
mechanical problems Ms. Hines was 
having with her vehicle. The trial court 
granted summary disposition to the 
plaintiff on the basis that her vehicle had 
been out of service for over 30 days. On 

appeal before the Michigan Court of 
Appeals, the defendants successfully 
argued that the trial court erred in grant-
ing summary disposition for Ms. Hines 
on the sole basis that her vehicle was out 
of service for 30 or more days during her 
first year of ownership.11 

 A consumer may not recover under 
the lemon law merely by showing 
that the new vehicle in question was 
out of service for repairs for thirty or 
more days during the term of the 
manufacturer’s warranty of plaintiff ’s 
first year of ownership. Rather, a con-
sumer is entitled to relief . . . only 
when the consumer shows each of the 
following: (1) the defect or condition 
was reported to the manufacturer, (2) 
the defect or condition continued to 
exist after it was reported to the 
manufacturer, and (3) the vehicle has 
been subjected to a reasonable num-
ber of repairs . . ..12 

The holding in Hines is clear. Recovery 
is not warranted under Michigan’s Lemon 
Law where there is only a showing that 
the vehicle was out of service for 30 or 
more days. Rather, there must also be a 

showing that the vehicle was down for 
the same defect or condition and that the 
defect or condition did not continue to 
exist after it was reported to the manufac-
turer.13 

The “Four-or-More” Test
The Hines Court also put to rest the oft-
used argument that under the “4 or 
more” theory, a mere report of a defect or 
condition is sufficient. Pursuant to Hines, 
the vehicle must be subject to repairs four 
or more times for the same defect or 
condition in order to take advantage of 
the presumption.14 The reporting of a 
defect or condition alone is not enough. 
Rather, the defect or condition must be 
reported and a repair attempt must be 
made.15 Further, the Hines Court eluci-
dated that a consumer is not entitled to 
the “4 or more” presumption when he or 
she relies on the repair of different 
alleged defects or conditions combined 
to exceed four repairs.16 The repair must 
be for the same defect or condition. 

The argument that an “irrebuttable” 
presumption is created when the vehicle 
repairs fall under either the “4 or more” 
or “30 day or more” theories was flatly 
rejected by the Hines Court. “Either pre-
sumption accorded…is not irrebuttable; 
in other words, the presumption does 
not rise to the level of determinations as 
a matter of law that there have been a 
reasonable number of repair attempts 
and that recovery under the statute is 
required. Rather, the presumption may 
be rebutted by the admission of substan-
tial evidence to the contrary on one or 
more of the statutory requirements.”17 

Prior to Hines, practitioners 
for the consumer have argued 

that recovery under 
Michigan’s Lemon Law is 

warranted merely by showing 
that the vehicle was out of 
service for repairs for 30 or 

more days during the term of 
the manufacturer’s warranty 

or the consumer’s first year of 
ownership. However, the 
Michigan Supreme Court 
 of Appeals in Hines flatly 

rejected this position. 

THE MICHIGAN “LEMON” LAW: A 2009 PRACTICE GUIDE

Michigan’s Lemon Law 
applies to the consumer 

whose new motor vehicle has 
a defect or condition that 

substantially impairs the use, 
market value, or safety of the 

vehicle to him or her, and 
which has not been repaired 

after a reasonable time.

Recovery is not warranted 
under Michigan’s Lemon Law 
where there is only a showing 

that the vehicle was out of 
service for 30 or more days. 
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It has been argued that the Hines 
opinion “gutted” Michigan’s Lemon Law 
and that the Michigan Court of Appeals 
“just flat out got it wrong.”18 However, a 
clear reading of Michigan’s Lemon Law 
in its entirety (abiding by the rules of 
statutory interpretation) reveals that the 
Hines Court got it right. On the basis of 
the holding in Hines, the “30 or more 
day” standard requires that the vehicle is 
in for repair 30 or more days for same 
defect or condition and the same defect 
or condition continues to exist. It no 
longer provides a remedy for simply 
showing that the vehicle was out of ser-
vice for an aggregate of 30 days or parts 
of days within the first year. Further, not 
only does the defect or condition have to 
continue to exist, but it must be the 
same defect or condition. This consider-
ably curtails the latitude consumers once 
enjoyed under this provision. 

On the basis of the holding in Hines, 
it is clear that the “4 or more” standard 
requires (a) four or more identifiable, 
verifiable, defects or conditions. Gone 
are the days that the consumer can rely 
on his or her “complaints” of a defect or 
condition in arriving at the “4 or more.” 
In totaling up the number of repair 
attempts for the “4 or more” presump-
tion, a repair record that indicates that 
the defect or complaint “could not be 
verified” is insufficient. Each of the 
repair attempts must be for the same 
defect or condition, and a consumer can-
not rely on the repair of different alleged 
defects or conditions combined to meet 

four repairs. Also, as with the “30 or 
more day” standard, there must be a 
showing that the same defect or condi-
tion continues to exist.

Practice Tip – Counting to 30
As a result of Hines, defense counsel 
must pay close attention to the analysis 
used to determine the number of days 
that the vehicle was in the shop for a 
particular repair, to make sure that it was 
the defect or condition at issue that kept 
the vehicle in the shop for 30 days. For 
example, if the vehicle was in the shop 
on March 10, 2006, for 30 days for a 
transmission repair, replacement of the 
wiring harness and rotation of tires and 
thereafter the vehicle was in the shop on 
May 15, 2006, for 15 days for only the 
transmission, a determination will need 
to made as to how many days the vehicle 
was in the shop for the transmission 
only on March 10 (assuming that both 
transmission repairs were for the same 
defect or condition). If it is determined 
that the vehicle was in the shop for less 
than 15 days (the additional time in the 
shop was attributable to the other 
repairs), then the 30 day presumption is 
not met. Of equal importance is to 
ensure that the same defect or condition 
continues to exist. 

Written Notification – the “Last 
Chance” Letter
Before a consumer can avail him or her-
self of a remedy under Michigan’s 

Lemon Law, he or she must give written 
notification to the manufacturer of the 
need for repair of the specific defect or 
condition to allow the manufacturer an 
opportunity to cure the alleged defect or 
condition.19 This is often referred to as 
the “last chance letter.” The statue is spe-
cific that the notice must be provided in 
writing by return receipt service.20 Upon 
receipt of the notification, the manufac-
turer must notify the consumer as soon 
as reasonably possible of a reasonably 
accessible repair facility and repair the 
defect or condition within five (5) busi-
ness days after the consumer delivers the 
vehicle to the designated repair facility.21 
Pursuant to statute, the letter must be 
sent after the third repair attempt under 
the “4 or more repairs” theory.22 The let-
ter must be sent after the vehicle has 
been out of service for at 25 days under 
the “30 or more days” theory.23 Failure to 
abide by these statutory requirements 
can be fatal to the consumer’s claim.

There is continuous debate as to 
whether the consumer’s failure to abide 
by the statutory notice requirements is 
fatal to his or her lemon law case. To 
date, there have been inconsistent results 
in the trial courts. Some courts have 
construed the statute literally and dis-
missed lemon law claims where the con-
sumer failed to provide notice as specifi-
cally set forth in the statute. Other 
courts accepted remedial-type arguments 
and allowed the consumer’s lemon law 
claim to survive, despite noncompliance. 
While the Michigan Court of Appeals 

The argument that an  
“irrebuttable” presumption  
is created when the vehicle 
repairs fall under either the  
“4 or more” or “30 day or 
more” theories was flatly 

rejected by the Hines Court. 

Each of the repair attempts 
must be for the same defect 

or condition, and a consumer 
cannot rely on the repair of 
different alleged defects or 

conditions combined to meet 
four repairs. 

The “30 or more day”  
standard requires that the 

vehicle is in for repair 30 or 
more days for same defect or 

condition and the same 
defect or condition continues 

to exist.

THE MICHIGAN “LEMON” LAW: A 2009 PRACTICE GUIDE
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has not dealt with this issue head on, the 
Hines decision has taught us that the 
Michigan Court of Appeals will likely 
construe and apply the statute as written. 
As written, the statute sets forth very a 
specific mode of delivery in which the 
written notification must be made and 
specifically states that the identification 
of the specific defect or condition in 
need of repair must be identified. 

Practice Tip – Attack the Notice
In instances where the consumer fails to 
abide by the strict letter of the law, it is 
worthwhile to file a motion for summary 
disposition of the lemon law claim based 
on the consumer’s failure to provide 
proper notice. The authors have been 
successful in getting lemon law claims 
dismissed on this issue. Be prepared for 
the consumer to argue that the remedial 
nature of Michigan’s Lemon Law should 
allow for a consumer to notify the man-
ufacturer through alternative means, 
such as by email, regular mail or even by 
the filing of the complaint. This espe-
cially occurs in cases in which it is 
undisputable that the manufacturer 
received the notification. However, the 
statute does not provide for any alterna-
tive mode of notice. While the trial 
court may not provide the relief request-
ed, the chance of prevailing increases at 
the appellate court where it has been 
made clear the statute will be enforced as 
written. 

Remedy – Replacement or Refund
If a consumer prevails under the Michigan 
Lemon Law, in the case of a purchased 
vehicle, he or she is entitled either a 
comparable replacement or a return of 
the vehicle and refund of the purchase 
price.24 On the other had, if the vehicle 
was leased, the consumer is only entitled 
to a refund of the lease price paid by the 
consumer or a comparable replacement 
vehicle for the remainder of the lease.25 
The consumer is also entitled to “the 

cost of any options or other modifica-
tions installed or made by or for the 
manufacturer, and the amount of all 
other charges made by or for the manu-
facturer,” towing costs and certain rental 
fees.26 However, the statute does not 
articulate whether a refund includes 
finance charges. Consumers will often 
argue that the finance changes are dam-
ages recoverable under the Uniform 
Commercial Code; however, the authors 
have successfully argued that finance 
changes are not recoverable by statute. 

Any refund is subject to a reasonable 
allowance for the consumer’s use of the 
vehicle, otherwise known as a “mileage 
setoff.”27 The mileage setoff is based on 
a theoretical vehicle life of 100,000 miles 
and is computed by determining the 
amount of miles directly attributable to 

use before the first report of a defect or 
condition that substantially impairs the 
use or value of the vehicle, plus all the 
miles beyond 25,000, divided by 100,000 
times the purchase of lease price of the 
vehicle.28

Practice Tip – Lease Price Paid
It is often argued in the case of a leased 
vehicle that the consumer is entitled to a 
refund of the lease price, including the 
total of lease amounts paid, as well as the 
remaining balance of the lease agree-
ment. However, the statute clearly states 
that the refund comprises the lease price 
paid, not the unpaid portion of the lease 
price.29 Thus, the consumer’s refund is 
limited to the amount the consumer has 
paid in lease payments, not the outstand-
ing lease loan balance. 

Practice Tip – the Mileage 
Deduction
In calculating the mileage deduction, the 
statute sets forth a formula that multi-
plies the purchase or lease price of the 
vehicle by a fraction having as the 
denominator 100,000 miles and having 
as the numerator the miles directly 
attributable to use by the consumer (or 
any previous consumer) that impairs the 
use or value of the vehicle. Determining 
the numerator (the mileage the use or 
value of the vehicle is impaired), is a 
slippery slope. Generally, in calculating 
this amount, it is reasonable to look at 
the first time that a repair attempt was 
made for the particular defect or condi-
tion at issue in the case. 

For example, if the customer took the 
vehicle in for repair on three occasions, 
but only on the fourth occasion at 
10,000 miles did he or she complain of 
the defect or condition at issue in the 
case, it a reasonable to use 10,000 as the 
numerator. If the vehicle purchase price 
was $32,000, the manufacturer would be 
entitled to a mileage deduction of 
$3,200 (32,000 × 10,000/100,000). 

There is continuous debate as 
to whether the consumer’s 

failure to abide by the statutory 
notice requirements is fatal to 
his or her lemon law case. To 
date, there have been incon-

sistent results in the trial courts. 

Be prepared for the consumer 
to argue that the remedial 

nature of Michigan’s Lemon 
Law should allow for a  
consumer to notify the  
manufacturer through  

alternative means, such as  
by email, regular mail or even 
by the filing of the complaint. 
This especially occurs in cases 

in which it is undisputable 
that the manufacturer 

received the notification. 

THE MICHIGAN “LEMON” LAW: A 2009 PRACTICE GUIDE
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However, that is not the only mileage 
deduction that the manufacturer may be 
able to recover. 

The statute also allows for a deduc-
tion for mileage directly attributable to 
use by a consumer beyond 25,000 miles. 
This additional mileage deduction; how-
ever, is in the discretion of the court and 
allows the consumer to proffer evidence 
in support of reducing the mileage 
deduction by showing that “the vehicle 
did not provide reliable transportation 
for ordinary personal or household use 
for any period beyond the first 25,000 
mileage usage period.”30 The consumer 
will often argue that the vehicle usage 
deduction for mileage beyond 25,000 
should be reduced if the vehicle did not 
provide reliable transportation for any 
significant amount of time. 

Logically, it appears that if the vehicle 
is driven beyond 25,000 miles, the con-
sumer is provided with at least some 
reliable transportation. An argument 
should be made that only the number of 
miles in which the vehicle did not pro-
vide reasonable transportation should be 
reduced. That is, if, after 25,000 miles 
the vehicle is not functioning properly 
for 200 miles, the argument should be 
made that the deduction should only be 
reduced by 200 miles. Of course, it is in 
the court’s discretion by what amount, if 
any, to reduce the award. 

Attorney Fees
The Michigan Lemon Law provides for 
the cost or fee-shifting of attorneys fees; 
however, the recovery is in the discretion 
of the court. “A consumer who prevails . . 
. may be allowed by the court to recover . . 
. costs and expenses, including attorneys’ 
fees based on actual time expended by 
the attorney, determined by the court to 
have been reasonably incurred by the 
consumer . . ., unless the court in its dis-
cretion shall determine that such as 
award of attorneys’ fees would be inap-
propriate.”31 The absence of obligatory 

fees results in the consumer pleading 
additional claims in which the recovery 
of attorney fees is not in the court’s 
discretion, such as a claim under the 
Michigan Consumer Protection Act. 

Practice Tip
Be aware of settlements without an agree-
ment on attorneys’ fees and/or costs! 
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“Super Lawyer” Members of MDTC
Only five percent of the lawyers in the state 
are named by Super Lawyers. Each year Super 
Lawyers, undertakes a rigorous multi-phase 
selection process that includes a statewide 
survey of lawyers, independent evaluation of 
candidates by Law & Politics’ attorney-led 
research staff, a peer review of candidates by 
practice area, and a good-standing and disci-
plinary check.

Byron “Pat” Gallagher of the Gallagher Law 
Firm with offices in Lansing and Detroit has 
been named by Michigan Super Lawyers mag-
azine as one of the top attorneys in Michigan 
for Real Estate and Business Law.

James K. Thome of Vandeveer Garzia, PC, 
located in Troy, has been listed in Super 
Lawyers in the area of construction litigation 
every year since 2006, the year that program 
started in Michigan.  This year, he has also 
been recognized for the for the same specialty 
in the Corporate Counsel Edition of Super 
Lawyers.
 

Member News

Work, Life, and All that Matters 
Member News is a member-to member 
exchange of news of work (a good verdict, a 
promotion, or a move to a new firm), life (a 
new member of the family, an engagement, 
or a death) and all that matters (a ski trip to 
Colorado, a hole in one, or excellent food at 
a local restaurant). 

Send your member news item to the editor, 
Hal Carroll (hcarroll@VGpcLAW.com)  
or the Assistant Editor, Jenny Zavadil  
(Jenny.Zavadil@det.bowmanandbrooke.com).



New Program now offering 
“no-fee” installment 

payment options

i n s u r a n c e
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Distress, Uncertainty, And Consequence
Why Causation Is Becoming Center Stage 
In Damages Assessments

A Spotlight on Causation
In environments of significant economic and political change, companies may experi-
ence a host of challenges and changes to the structure of their business operations. 
Many of these challenges can lead to detrimental effects on profitability and opera-
tional well-being. Currently the United States, along with the rest of the world, is 
enduring a global economic crisis. As causation assessments can quickly become a 
convoluted and complex endeavor amidst such an uncertain and ever-changing eco-
nomic environment, it is now more important than ever to develop awareness of the 
processes for evaluating causation and the issues typically encountered.

The Concepts of Causation and Damages
Damages Events. A “damages event” can be defined as an event that gives rise to 
the financial detriment of the plaintiff. Such damages can take the form of lost reve-
nues or profits, or can be based more generally on claims such as diminution of busi-
ness value, for example. When an event occurs that causes damages, a fundamental 
issue often arises regarding whether another party’s action caused the event which 
gave rise to damages. While this appears to be a simple question, there are often 
multiple factors that courts consider in evaluating causation.

One common example of damages is claims relating to lost profits in commercial 
cases, often defined as “the profit that would have been made on [sales] if the buyer 
had not breached.”1 Lost profits can be either direct or consequential in nature. 
Direct damages refer to damages directly resulting from the defendant’s action, such 
as a contract breach. For example, direct damages may include incremental costs that 
an automotive supplier may bear as a result of having to resource a part after the 
contract breach of a previous supplier. Consequential damages relate to profits that 
might be gained collaterally as a result of performing the contract. Subsequent to a 
supplier’s breach of contract, if profits are lost due to the late completion of production 
of engine components which utilized parts originally obtained from the breaching 
supplier, consequential damages may result.  

Claims relating to consequential damages frequently appear in case law due to the 
difficulties in proving that such damages were reasonably certain to occur in fact and 
in amount. The courts developed a “two prong test” to address this difficulty.2 The 
first prong relates to proving that damages are reasonably certain in fact, and involves 
proof of actual cause and legal cause. The second prong relates to certainty of amount. 

Executive Summary

Causation is always a point of contention 
between the parties whether the case involves 
contract or tort. Causation in relation to con-
sequential damages, specifically in “lost 
profit” cases, is likely to get even more con-
tentious in today’s economy.  To recover 
damages in such a commercial case, the 
plaintiff must prove that first the damages, 
then the amount of the damages, are reason-
ably certain in fact and amount.  While the 
concept of consequential damages and cau-
sation dates back to the mid-1800’s, technol-
ogy and complex business relationships pro-
vide both opportunity and challenges to 
plaintiffs and defendants in modern litigation.

By: Neil Steinkamp, CCIFP, AVA & Jacob Reed, Stout Risius Ross, Inc.
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Actual Cause — Substantial Factor 
and But-For Tests. Both actual cause 
and legal cause must be assessed in 
determining damages. Actual cause is 
commonly established by considering 
whether the defendant’s action was a 
substantial factor in the plaintiff ’s dam-
ages.3 Amidst simultaneous or subsequent 
events, the substantial factor test may 
establish whether the defendant’s action 
was a significant contributing factor to 
the damages event rather than simply 
being correlated with that event. Courts 
have identified multiple considerations 
for the substantial factor test including:

contribute in producing the harm 
and the extent of the effect which 
they have in producing it;

-
ated a force or series of forces which 
are in continuous and active operation 
up to the time of the harm, or has 
created a situation harmless unless 
acted upon by other forces for which 
the actor is not responsible; and 

4

Courts also commonly utilize the sine 
qua non test to determine if the damages 
event would have occurred “but-for” the 
defendant’s action. The defendant’s con-
duct is a cause of the event if the event 
would not have occurred absent of that 
conduct; similarly, the defendant’s action 
is not a cause of the event if the event 
would have occurred without it.5

Reasonable Certainty. Causation 
must also be proven with “reasonable 
certainty.” In Ashland Management Inc v 
Janien6, the court analyzed this rule, stat-
ing that this requirement “does not require 
absolute certainty… It requires only the 
damages be capable of measurement based 
upon known reliable factors.” Further, in 
Welch v US Bancorp Realty & Mortgage 
Trust,7 a case involving damage claims 
relating to lost profits, the court offered 
additional observations of the rule: 

 The court should intervene only 
when it can say that the evidence is 
clearly insufficient to establish the 
claim of lost profits. This does not 
mean that the court should withdraw 
the question just because the court 
might not be convinced of the evi-
dence. If reasonable men could be 
persuaded of the validity of the claim 
on the evidence presented, the jury 
must be allowed to make the decision.8

The Uniform Commercial Code, 
which governs transactions between 
commercial buyers and sellers, also gives 
consideration to the “reasonable certainty” 
rule. As evidenced below, the UCC 
states that proof of causation with “rea-
sonable certainty” depends on case-spe-
cific circumstances, and requires only a 
logical and sound approach given the 
facts and circumstances of the case. The 
UCC states: 
 The burden of proving the extent of 

loss incurred by way of consequential 
damage is on the buyer, but the sec-
tion on liberal administration of rem-
edies rejects any doctrine of certainty 

which requires almost mathematical 
precision in the proof of loss. Loss 
may be determined in any manner 
which is reasonable under the cir-
cumstances.9

Legal Cause. Causation can often be 
proven in fact using common approaches 
such as “but-for” assessments and sub-
stantial factor tests. However, proof of 
actual cause is generally not sufficient to 
establish the defendant’s liability for 
negligence. Therefore, causation assess-
ments to establish legal cause also must 
be done to prove the defendant’s action 
was close enough in the chain of events 
leading to damages to be the ultimate 
proximate and legal cause of such dam-
ages. While less strictly defined than 
actual cause, legal cause is based on the 
concept of foreseeability.

Foreseeability. Foreseeability is one 
of the most commonly utilized theories 
for establishing legal cause. Courts often 
consider whether a “reasonable person” 
would have foreseen the plaintiff ’s dam-
ages resulting from the act, or whether 
the plaintiff ’s injury is a “natural and 
probable consequence” of the defendant’s 
conduct. Other courts more broadly ask 
whether the plaintiff ’s damages could 
have been reasonably foreseen in the 
light of all the circumstances and simul-
taneous events.10 

To recover damages in commercial 
cases relating to breaches of contract, 
damages must have been foreseeable as 
the “natural and probable result” of the 
breach of contract at the time the con-
tract was made.11 Only damages that 
were foreseeable at the time of “contract-
ing” are recoverable as consequential 
damages.12 

The concept of foreseeability of dam-
ages in breach of contract cases dates 
back to Hadley v Baxendale, which is still 
applied today in determining legal cau-
sation.13 In Hadley, the plaintiff mill 
owner, hired the defendant, a common 
carrier, to transport a broken iron mill 
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Claims relating to consequen-
tial damages frequently 

appear in case law due to the 
difficulties in proving that 

such damages were reason-
ably certain to occur in fact 

and in amount. 

Courts also commonly utilize 
the sine qua non test to  

determine if the damages 
event would have occurred 

“but-for” the defendant’s 
action. 
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shaft for replacement. The defendant 
unreasonably delayed in getting the item 
to its destination and the mill was inop-
erative during the delay, which allegedly 
resulted in the plaintiff ’s lost profits. The 
court held that those lost profits were 
not recoverable, as they were not within 
the contemplation of the parties. While 
the ultimate decision of the case may be 
different than it would be today, it offers 
key observations relating to foreseeability:
 Where two parties have made a con-

tract which one of them has broken, 
the damages which the other party 
ought to receive in respect of such 
breach of contract should be such as 
may fairly and reasonably be consid-
ered either arising naturally, i.e. 
according to the usual course of 
things, from such breach of contract 
itself, or such as may reasonably be 
supposed to have been in contempla-
tion of both parties at the time they 
made the contract, as the probable 
result of the breach of it. Now, if the 
special circumstances under which 
the contract was actually made were 
communicated by the plaintiffs to 
the defendants, and thus known to 
both parties, the damages resulting 
from the breach of such a contract, 
which they would reasonably con-
template, would be the amount of 
the injury which would ordinarily 
follow from a breach of contract 
under these special circumstances so 
known and communicated.14

 Intervening and Alternate Causes. 
Intervening causes also must be consid-
ered if the occurrence of an event subse-
quent to the defendant’s action has 
impacted the damages event. While a 
defendant’s actions may have created the 
circumstances for the damages event, the 
defendant is not automatically liable for 
the damages to the plaintiff. A subse-
quent event that more directly causes 
damages will supersede the defendant’s 
conduct as the legal cause, meaning that 
the defendant will not be held liable. In 
other words, an intervening cause may 
trigger “a legal metamorphosis [of the 
defendant’s conduct] into a remote cause 
or ‘mere condition’” of the damages event.15

Plaintiffs, as well as their legal counsel 
and financial experts, must also consider 
alternate causes to financial damages. In 
Wyndham Int’l, Inc v Ace American Ins 
Co,16 Wyndham sought lost profits 
under business interruption claims 
relating to fear and travel restrictions 
imposed following the terrorist attacks 
of September 11, 2001. The financial 
expert valuing such damages was excluded 
for his failure to consider other factors of 
the decline in profitability, including the 
general state of the economy. The court 
stated that the expert’s failure to consid-
er other factors “rendered his opinion lit-
tle more than speculation.”17 

Reasonable Certainty of Amount. 
Even if liability is established, there may 

not always be damages. The liability 
event may not have given rise to the 
claimed amount of damages. Therefore, 
reasonable certainty also must be estab-
lished relating to the amount of damag-
es. However, reasonable certainty relating 
to the damage amount does not require 
mathematical certainty. It requires that 
the claimant come forward with “some 
objective facts, figures and data from 
which [damages] may be ascertained.”18 
Further, the more the defendant has 
caused the uncertainty, the more likely 
the court is to credit the claimant’s view.19 

Specific Challenges in Times of 
Great Change
Assessing and considering causation can 
become increasingly difficult in times of 
economic and industry transformation. 
During economic recessions, businesses 
struggling for survival may look to wind 
down operations, engage in business 
transactions to buy or sell portions of 
companies, or transform their operational 
focus to niche markets or other industries. 

High degrees of activity relating to 
these transformations can have various 
effects throughout industry supply 
chains and between customers and their 
suppliers. To the extent such actions 
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effect changes to a business’ outstanding 
contracts with suppliers and customers, 
or are otherwise tied to the detriment of 
other parties, damage claims may be 
possible. Due to the many transforma-
tions being witnessed in these industries 
however, proving causation when calcu-
lating damages can become a challenge.

Certain industries have been especially 
impacted by the recent period of economic 
and political transformation. Distressed 
industries such as the automotive, con-
struction, and financial industries have 
experienced the effects of broad-sweeping 
contractions and reduced profitability. 
Declines in consumer spending and 
highly volatile commodity, securities, and 
housing markets have played a large role 
in significant sales declines, decreases in 
business activity, and overall financial 
turmoil. Consequently, significant opera-
tional restructuring, bankruptcies, dives-
titures, and other business transactions 
have been especially high. 

In these highly active industries, mul-
tiple events may play a role in the occur-
rence of a damages event, such as the 
business failure of a supplier or a customer, 
declines in customer volume, or failed bank 
financing. Simultaneous events such as 
these can complicate causation assess-
ments, and make proving proximate and 
legal cause with “reasonable certainty” a 
much more arduous task than certain 
previous court opinions have indicated. 
Rather than diminishing the impact of 
causation, these circumstances spotlight 
the importance of a careful investigation 
of causation in damage assessments.

Overcoming the Causation 
Challenge
Despite the existence of an environment 
of great change and uncertainty, there 
are many useful approaches to assessing 
causation. Although this is not an exhaus-
tive discussion of causation techniques, 
below are certain of the more common 
approaches used in assessing causation:

Contemporaneous Documentation. 
Identifying documentation that ties the 
defendant or other party more closely to 
the damages event can be a valuable 
piece of causation analysis. For example, 
if documentation is discovered indicating 
damages were foreseen by the defendant, 
it may be possible to prove the defendant 
knowingly committed an act detrimental 
to the plaintiff. Potential financial docu-
mentation to review may include emails 
prior to the act, budgets prepared by the 
defendants or other parties, financial 
forecasts, management presentations and 
third-party consultant reports.

Financial Analysis. In some instances, 
a detailed “backwards” analysis of a stream 
of events occurring after a damages event 
can yield results. For example, by track-
ing cash flows, revenue receipts, or other 
measures of financial performance occur-
ring subsequent to a damages event it may 
be possible to gain an understanding of 
the factors impacting changes in financial 
results over time. This analysis, combined 
with an evaluation of documentation relat-
ed to these cash flows, can help identify 
probable and substantial causes of dam-
ages events. This “backwards approach” 
is the general method used in forensic 
customer tracking, which is described in 
the case example later in this article.   

Evaluating causation may also involve 
a “forward” analysis of events. This 
approach may involve an attempt to rec-
reate and understand the circumstances 
that originally existed surrounding the 
damages event. After hypothetically 
placing the parties back in this original 
position, it then may be possible to dis-

cern the reasonably likely causes of the 
stream of events subsequent to the dam-
ages date. The concept of foreseeability 
is consistent with this approach, as the 
question of whether an event would have 
been reasonably foreseeable in light of 
the given circumstances is often ana-
lyzed. If the plaintiff ’s damages could 
have been foreseen to be a “natural and 
probable” effect of the defendant’s action, 
causation based on such reasoning may 
be established. 

A Case Study – Clark 
Automotive20

Recognizing the inherent challenges in 
assessing causation of damages events, 
especially amidst complex and dynamic 
economic and political environments, it 
is necessary to develop and maintain a 
basic framework and strategy to simplify 
causation analysis. As demonstrated by 
the methodologies and strategies out-
lined above, there are several basic 
approaches that can assist in determin-
ing causation in most any scenario.

The following case study relates to 
customer loss in the Automotive 
Dealership Industry. This case demon-
strates how streams of events and ensu-
ing damages can be evaluated using vari-
ous basic causation methodologies.

Background. Larry O’Brien left his 
sales job at Clark Automotive in August 
2008. Prior to his departure, he had 
worked at the dealership since September 
of 1991. In his approximate 17 years with 
the company, he had built numerous 
business relationships and had worked 
with a significant listing of clients in his 
role as a salesman at the dealership. 

As dealership sales historically con-
sisted of approximately 45% lease sales, 
many customers would return to the 
dealership to renew or extend their lease 
in the years following their original 
purchase. Therefore, salesmen such as 
O’Brien utilized a customer contract 
listing maintained by the dealership, 
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which detailed past sales and corre-
sponding lease end dates for each cus-
tomer. Using such data, salesmen would 
contact past customers to encourage 
them to renew their lease with the deal-
ership. The information was also com-
monly used to distribute marketing 
materials detailing incentives and other 
programs designed to increase new sales.

Upon departing from the company, 
Larry O’Brien accepted a senior man-
agement position at Bauer Automotive. 
Bauer was established in 2004, and thus 
did not yet have an extensive customer 
contact list to utilize for new and repeat 
sales. Recognizing that Bauer sold many 
of the same vehicle models as Clark, 
O’Brien knew that Clark customers 
would likely be interested in Bauer’s 
vehicle offerings. 

In the 18 months immediately fol-
lowing O’Brien’s departure from Clark 
Automotive, Clark experienced a 25% 
decrease in repeat sales and a 20% 
decrease in new sales. It has since sued 
O’Brien and Bauer Automotive for dam-
ages, claiming that O’Brien utilized 
information obtained from his prior 
employment with Clark to contact and 
sell vehicles to Clark’s established cus-
tomer base. Clark filed a damage claim 
of approximately $1 million related to 
customer theft and unjust enrichment.

The current economic environment in 
the region is grim. Unemployment has 
increased to 11%, while home foreclo-
sures have also risen significantly. Loan 
originations by banks have also declined 
due to concerns relating to borrowers’ 
ability to repay the loans. Consequently, 
many consumers have been unable to 
secure financing for vehicle purchases, 
and all-cash transactions for certain 
classes of vehicles are at an all-time high.

Assessing the Ultimate Cause of 
Customer Loss. As described throughout 
this article, prior to assessing damages, 
determining that the actions of Larry 

O’Brien did in fact lead to the damages 
being claimed by Clark Automotive is 
often one of the first concerns. Following 
are several detailed approaches available 
to Clark Automotive to establish causa-
tion relating to customer loss and 
decreases in new and repeat vehicle sales.

Forensic Analysis. As described pre-
viously, dealerships typically maintain 
detailed customer contract lists for the 
purposes of making repeat and new sales. 
Such lists also typically detail a contact 
history indicating which salesperson has 

contacted each customer and the custom-
er responses resulting from such contact. 

In the discovery process for this case, 
Clark Automotive could start by request-
ing the customer contracts listing of 
Bauer Automotive. By analyzing Bauer’s 
customer contract list, it may be possible 
to tie Clark’s customer loss to an increase 
in vehicle sales at Bauer Automotive. A 
detailed analysis could be performed to 
attempt to match customer names of 
Bauer’s new sales transactions to the cus-

tomer names of previous sales transac-
tions at Clark Automotive. Oftentimes, 
such analyses can be performed with the 
assistance of experts in computer forensics.

Upon identifying such matches, an 
evaluation of the contact and communi-
cation history with such customers could 
be performed. If it is found that much of 
Clark’s customer loss pertained to cus-
tomers who had been in contact with 
O’Brien at Clark Automotive and were 
subsequently in contact with O’Brien at 
Bauer Automotive, this may be an indi-
cation that O’Brien’s actions played a 
role in Clark’s customer loss.

In addition to a detailed analysis of 
customer contract lists, it may be possi-
ble to evaluate other contemporaneous 
documentation to establish causation 
related to the customer loss. Such docu-
mentation may include internal Bauer 
emails, letters, or analyses performed 
which indicate O’Brien or Bauer made 
attempts to steal customers from Clark 
using information obtained unjustly. An 
obvious example would be an email from 
O’Brien to a Bauer colleague indicating 
he had been in contact with a customer, 
and he had obtained their information 
from a contract list held on his personal 
computer from the time of his employ-
ment at Clark. Alternatively, if an inter-
nal Bauer spreadsheet detailed lease end 
dates for customers of Clark Automotive, 
this may support Clark’s position that 
O’Brien utilized stolen information to 
make vehicle sales at Bauer.

Reasonability Testing. Oftentimes, a 
forensic analysis may not yield reasonable 
certainty regarding causation. This may 
be the case if there is a lack of adequate 
documentation or there is a possibility 
that multiple factors may have had an 
impact on Clark’s customer loss. In such 
cases, it is still possible to develop rea-
sonable proof of causation utilizing a 
multi-faceted approach and by compiling 
various factual pieces of information. 

In the discovery process for 
this case, Clark Automotive 
could start by requesting the 
customer contracts listing of 

Bauer Automotive. By analyz-
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An evaluation of each of the dealer-
ships’ incentive programs prior to and 
throughout the damages period may 
help to determine if other factors 
impacted Clark’s decrease in new and 
repeat customer sales. If Clark’s customer 
incentives became less favorable prior to 
or during the damages period, such 
decreases in incentives may have played a 
role in the decline in vehicle sales. Other 
business changes occurring at each of the 
dealerships could be evaluated in much 
the same way. The evaluation of these 
other factors may help to develop rea-
sonable certainty of the ultimate cause of 
the customer loss experienced by Clark.

Additionally, a general evaluation of 
the characteristics of customers allegedly 
lost could be performed. For example, 
Clark may estimate based on historical 
sales information that 60% of customers 
that purchase a vehicle will ultimately 
become repeat customers. If only 25% of 
the customers that had Larry O’Brien as 
their primary contact at Clark prior to 
his departure return for future sales, this 
may be an additional piece of informa-
tion to help support a reasonability argu-
ment. Finally, methods as simple as cus-
tomer surveys may be utilized to deter-
mine why customers ultimately chose 
not to purchase their new vehicle at 
Clark Automotive.

In addition to issues specific to each 
of the dealerships, Clark should also 
consider macroeconomic causes of their 
sales decline. As the economic condition 
in the region has been bleak, it may be 
the case that external factors have played 
a large role in Clark’s decrease in vehicle 
sales. A decrease in consumer spending 
commonly occurs during periods of high 
unemployment and economic turmoil, 
and this may have an impact on vehicle 
purchases.  Further, as banks in the 
region have reduced financing for new 
vehicle purchases, an assessment of 
financing options available to customers 

of each of the dealerships may reveal 
other factors impacting the dealerships’ 
comparative vehicle sales.

It should be noted that even with evi-
dence establishing that the customer list 
was stolen, customers were contacted, 
and sales were made, lost profits may still 
be minimal. As vehicle margins (incre-
mental revenues less incremental costs) 
are often low for dealerships, it may be 
possible that lost sales do not correlate 
with high levels of lost profits. All fac-
tors would need to be considered and 
evaluated in the actual and “but-for” sce-
narios in order to calculate incremental 
lost profits.

Case Conclusion. The above-out-
lined case is an example of how a 
detailed investigation of causation in 
damages assessments becomes increas-
ingly important during period of eco-
nomic transformation. The automotive 
industry has been especially impacted by 
the recent economic downturn due to its 
susceptibly to weakening credit markets 
and decreased consumer spending. It 
therefore becomes necessary to consider 
multiple potential internal and external 
causes of damages experienced by indus-
try participants such as Clark 
Automotive. By considering all possible 
factors, Clark will develop a more sound 
and credible case for damages.

Conclusion
As the general economy and many indi-
vidual industries are experiencing trans-
formations of historic magnitude, assess-
ing causation relating to financial dam-
ages can become a complicated under-
taking. This stems from the fact that in 
complicated economic environments, 
multiple events and external factors may 
make establishing a defendant’s liability 
with “reasonable certainty” very difficult. 
It therefore is necessary to develop a 
fundamental understanding of common 
strategies and techniques used in causa-

tion analysis, ranging from but-for anal-
ysis to substantial factor and foreseeability 
tests. By utilizing such techniques, orga-
nizations such as Clark Automotive can 
be one step closer to completing the cru-
cial analysis necessary to assess causation. 
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Biomechanical Analysis:  
Counter-Intuitive Insights

Forensic biomechanics can provide triers of fact, as well as clinicians, government 
regulators, product developers and safety researchers with an additional methodology 
for applying reasoned discourse to their decision-making process.1 The following 
examples provide instances where the insight provided by biomechanics may be 
counter-intuitive and therefore, all the more valuable. 

Case Study 1: Pre-Existing Condition
The first case study presents a rather straight-forward analysis. The case studies that 
follow will generally tend to be more complex. The basic scenario involves a 68-year 
old male driver involved in a frontal motor vehicle impact. He has been diagnosed 
with a hiatal hernia and the question the expert has been asked to address is “Did 
the accident cause the hiatal hernia and if not, what was the cause?” A hiatal hernia 
occurs when abdominal contents migrate upward from the abdomen through the 
diaphragm into the chest cavity. 

The medical records indicate that the driver had no complaints at the scene, but 
three days afterward he went to an emergency room as a walk-in, complaining of 
neck and abdominal pain. Upon examination, he was found to have no abdominal 
bruising. Ultrasound imaging revealed a hiatal hernia.

Biomechanical Analysis. Photographs of the vehicle showed minor frontal dam-
age, no steering wheel rim deformation and no airbag deployment. The consultant 
concluded that biomechanically, the hernia did not appear to be causally related to 
the accident. Furthermore, the consultant cited a statistic that hiatal hernia is present 
in 60% of males who are 60 years old and older2 and therefore concluded that to a 
reasonable degree of biomechanical certainty, the hernia was pre-existing and not 
attributable to the subject accident. 

Case Study 2: Three Vehicle Chain Impact
As the name implies this case study involves three vehicles that are lined-up and 

facing in the same direction. The front-most vehicle is vehicle 1 (V1), the middle 
vehicle is vehicle 2 and the rear-most vehicle is vehicle 3. There is general agreement 
that there was at least one impact involving the front of V3 and the rear of V2 and at 
least one impact involving the front of V2 and the rear of V1 (i.e. V3 rear-ended V2 
and V2 rear-ended V1) [Figure 1].

Executive Summary

Biomechanical analysis is a valuable tool in 
the forensic analysis of injuries. A careful 
analysis of the details of the injury, in con-
nection with the underlying medical data, 
will permit the biomechanical expert to pro-
vide a coherent and defensible explanation 
of the extent and nature of the causal con-
nection — or lack of it — between an event 
and an injury.  It is often the case that what 
might seem to be an obvious connection 
between an accident and an injury is not 
supported by the physical evidence.  For this 
reason, biomechanical analysis, which is 
commonly used by clinicians, safety research-
ers and others to evaluate risks, can also be 
of significant assistance to the attorney who 
is defending a personal injury action.  

By: Jeffrey A. Pike, Forcon International Copyright © 2009 Jeffrey A. Pike
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The medicals indicate that the driver 
of Vehicle 2 (D2) was examined in the 
emergency room found to have forehead 
bruising and closed head injury consist-
ing of minor contusions to the frontal 
poles of the brain. There are differing 
accounts regarding which vehicle impact 
occurred first. According to the driver of 
V3, V2 hit V1 and then V3 hit V2; 
whereas according to the driver of V2, 
V3 hit V2 and then knocked V2 into 
V1. The driver of V1 reports that he was 
parked (and unbelted) and does not 
know if V3 hit V2 before or after V2 hit 
V1. His statement contains the quota-
tion that “all he knows is that V2 hit his 
vehicle while he was stopped” and that 
he was injured. The experts were asked 
to address which impact caused the 
closed head injury sustained by D2.

Biomechanical Analysis – Expert A. 
Expert A (consulted by D3) opined as 
follows: The medical records report 
bruising to the front of the head and 
contusion to the front of the brain, so 
the CHI was caused by forward head 
motion and impact involving the front 
of the head and this in turn was pro-
duced by an impact involving the front 
of the vehicle (V2 into V1). Thus the 
impact of V2 into V1 was the significant 
impact regarding D2’s brain injury, and 
the impact of V3 into V2 was insignifi-
cant regarding D2’s brain injury. 
Furthermore, with regard to injury cau-
sation, the sequence of the impacts (i.e. 
did V2 into V1 occur before V3 into V2) 
does not matter. 

Biomechanical Analysis – Expert B. 
Expert B (consulted by D2) provided an 

opinion that was not only quite different 
form Expert A, but also appeared at first 
to be counter-intuitive. Photographs of 
vehicle damage showed that the V3/V2 
impact was much more severe than the 
V2/V1 impact. There was considerably 
more vehicle damage to the front of V3 
and the rear of V2 than to the front of 
V2 and the rear of V1. This more severe 
impact would be expected to produce the 
more abrupt head motion and to move 
the head of D2 rearward. 

Head injury may be produced by a 
contrecoup mechanism, that is, an 
impact to the rear of the head may pro-
duce an injury to the front of the brain. 
[Figure 2] This is especially true for the 
frontal poles of the brain [Figure 3], 
which overlie some jagged bony surfaces 
of the skull interior [Figure 4]. Thus, it 
was the V3 into V2 impact that caused 
the brain injury for D2 and the V2 into 
V1 impact was insignificant with regard 
to the brain injury. 

No bruising to the back of the head 
was reported in the medical records, 
either because it was covered by the 
driver’s hair or because the head impact-
ed with the padded head restraint. In 
any event, the rearward motion was suf-
ficient to abrade the frontal poles. In this 

instance, the forehead bruise was inci-
dental and the significant impact was to 
the rear of the head. 

Case Study 3: “Slip and Fall”
This case involves a man who slipped 

and fell from a height of about 3 feet 
and landed on his head. He sustained 
brain and spine injury. He was hospital-
ized, but only survived for about one day. 
The consultant was asked to address 
whether the fall would have been surviv-
able if the floor had been softer (con-
formed to an optional guideline that 
specified a flooring surface that was 
about ¼ less stiff ).

Biomechanical Analysis. The initial 
approach might be along the lines of a 
common sense view that the softer the 
impact surface, the better. However, bio-
mechanical analysis may lead to a differ-
ent conclusion in a particular case. The 
medical record from the treating neuro-
surgeon [Figure 5] makes the assessment 
that the patient had chronic spinal 
stenosis, a chronic — and hence pre-
existing — narrowing of the bony canal 
in which the spinal cord resides. This in 
turn would make the cord susceptible to 
compression injury, which in turn would 
compromise its function. The neurosur-
geon noted stenosis from C2 down to 
C5 — this includes the region of the 
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Head injury may be produced 
by a contrecoup mechanism, 
that is, an impact to the rear 
of the head may produce an 

injury to the front of the brain. 

Figure 2.  
Contrecoup  
Mechanism

Figure 4. Interior of the Skull4

Figure 3. Frequent Brain Laceration and 
Contusion Sites3
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spinal cord that regulates breathing and 
so this is a reasonable mechanism for the 
man’s breathing to have been compromised 
and for this in turn to diminish blood 
supply to the brain, or in the neurosur-
geon’s words, “he probably was apneic for 
a period of time and probably suffered a 
hypoxic/anoxic brain injury.” He also noted 
that he did not find any “surgical lesion” 
(thereby ruling out such head impact 
injuries as skull fracture or hematoma). 

In another note (not shown) the neu-
rosurgeon also described a fracture of C5 
and this would be consistent with a so-
called diving-type injury, i.e. the type of 
neck injury that is sometimes produced 
when a swimmer dives into shallow 
water.5 A CT of this injury is provided 
[Figure 6]. Note that the injury includes 
a vertebral body which is fractured 
essentially in half (arrow). 

Based on the above discussion, the 
biomechanical expert concluded that the 

brain was not directly injured by the 
force of the mechanical impact with the 
ground; rather, the ground merely served 
to stop the motion of the head. It was 
the momentum of the “falling” torso and 
limbs that fractured the cervical spine 
and thereby injured the region of the 
spinal cord that controls breathing and 
this in turn disrupted the brain’s oxygen 
supply. Thus, the tissue of the brain was 
not injured by the impact force per se 
and so, a somewhat softer flooring sur-
face would not be expected to affect 
this injury mechanism or to mitigate 
the outcome. 

Case Study 4:  
“Impact Speed vs. Injury.”
This case study is entitled “Impact 
Speed v. Injury.” In this example, the 
expert is asked to address a question 
with a seemingly-obvious answer: If an 
impact between two vehicles had 

occurred at a lower speed, how would 
that have affected the injury severity? 

According to the police report, this 
was a two-vehicle impact with Vehicle 1 
stopped in a cross-walk and facing 
North and Vehicle 2 heading east and 
impacting the driver side of Vehicle 1. 
The driver of Vehicle 2 (D2) suffered 
severely comminuted pelvic fracture and 
died shortly after arriving by EMS at the 
emergency room. Two accident recon-
structionists studied the case. Their cal-
culations produced two very close values 
for the impact speed, ranging from 55 to 

58 mph. The biomechanic was asked to 
address the effect on D2’s injury if the 
impact speed had been 54 mph.

The Abbreviated Injury Scale (AIS) is 
a well-established, widely used method-
ology for assigning a relative ranking or 
severity to different injuries. It is based 
on the likelihood that a given injury will 
be survivable and in fact, aggregates inju-
ries into one of 6 levels, designated AIS1 
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Figure 5. Neurosurgical Report

Figure 6. CT showing vertebral fracture (left) and no fracture (right)

Figure 7. AIS Levels7

Figure 8.  AIS vs. Approximate Fatality Rate  
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through AIS6, which correspond to 
increasing severity [figure 7] and decreas-
ing likelihood of survival6 [figure 8].

Biomechanical Analysis. The expert 
discusses that the fracture was not a 
hairline or minimal fracture, but rather a 
severely comminuted fracture. Therefore, 
even if the speed (and hence the energy) 
of the impact were somewhat reduced, 
the resulting injury would still be expect-
ed to be a comminuted fracture 
(although somewhat less comminuted 
than the original fracture.) Thus, the 
AIS rating, which does not specify 
degree of comminution, would stay the 
same and so the fractures in the two sce-
narios — original and lower speed, 
would have the same AIS and hence the 
same probability of fatality. 

Thus, if the impact speed were low-
ered to 54 mph (and hence the vehicle 
was traveling within the 55mph speed 

limit) the outcome would not have 
changed. This analysis can also be quan-
tified as follows: the AIS specifies six 
levels of injury and so, on the average, 
about 55mph/6 = 9.2 mph/injury level. 
Thus, a change of less than about 9 mph 
would be expected to stay within the 
same injury severity. Again, this is not to 
say that there would be no change in the 
impact and the injury, but rather, that 
the change would not be clinically sig-
nificant with regard to the likelihood of 
survival. 

Conclusion
Biomechanical injury analysis can apply 
an established, well-regarded methodol-
ogy, used by professionals in a variety of 
fields including product development, 
health care and safety regulations, to 
address such issues as: did an injury 
occur, was it caused by a particular event 

and if not, what was the cause? In some 
instances, the answers to these questions 
are not the same as might be initially 
thought. 
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VI. Trial Tips, Techniques & Strategies
Part 1: Basic Training

Creating a Theme
Before stepping into the courtroom, you must develop a theme for your case that 
represents your client’s position. Most trial attorneys will agree that having a trial 
“theme” is essential to capturing a jury’s attention and delivering your theory of the 
case. A good theme can be applied throughout the trial and will link all the stages 
together. That is why creating a theme is an important part of pre-trial preparation. 
A theme is an opportunity to be creative with your presentation and it must be short, 
relatable, and memorable. 

Short: One sentence can often be too long. A few words are usually sufficient and 
most effective. 

Relatable: It must create a link in each juror’s mind between your case theory and 
arguments.

Memorable: Your theme must be catchy enough to stick in each juror’s mind 
throughout the trial and deliberations. 

Take, for example, a breach of contract case between a business developer and a 
construction contractor. You represent the business developer and your case theory is 
that the contractor continually failed to meet construction deadlines, resulting in 
damages to your client. A good theme for your case could be described to the jury as 
follows, “this is a case about broken promises.” The “promises” are the construction dead-
lines outlined in the construction contract and specifically agreed to by the contractor.

Another example: consider a negligence lawsuit by an automobile driver who you 
contend pulled out in front of your client’s truck, which was hauling products for 
delivery. An example of a theme for this case would start with, “Ladies and gentle-
men of the jury, do you remember the first thing your parents told you before cross-
ing the street as a child? They told you to ‘look both ways before you cross.’ Well, the 
case you will hear today is about what happens when you don’t follow that important 
advice. This case is about failing to look both ways before you cross.”

Creating a good theme should be one of the first things you do when preparing 
for trial because it will need to be woven into your opening statement, direct and 
cross examinations, and closing argument. At the very least, it will help you tie these 
stages of the trial into one uniform presentation.

Learning to Ride — Part One: Entering an Exhibit
One procedure that many young attorneys stumble over is how to properly enter a 

piece of evidence. It really is a simple process and is as unforgettable as riding a bike 
— once you have practiced it enough, you will never have to think about it again. 

Executive Summary

This article is the sixth installment in our 
series providing an introduction to the basics 
of litigation from a defense perspective. In 
the first article, we discussed pleading and 
responding to a cause of action. In the sec-
ond article, we offered tips and tricks for 
raising cross claims, third party claims, and 
pursuing indemnity. In the third article, we 
addressed seeking discovery and responding 
to discovery-related issues. The fourth article 
focused on dispositive motions while the 
fifth article outlined trial preparation. This 
two-part article will provide tips, techniques, 
and strategies for trial advocacy.

Part one of this article covers a broad range 
of the basics of trial advocacy. There are 
countless resources which examine the 
many details and possibilities involved in 
trial practice. You are encouraged to seek 
out these resources as you become more 
experienced and comfortable with the basics 
of trial advocacy. Part Two of this article will 
appear in the next issue of Michigan 
Defense Quarterly, where each stage of the 
trial will be covered in detail from opening 
statements through closing arguments. 
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Let’s assume we need to enter a letter 
that the witness wrote to one of the par-
ties. Naturally, your examination of the 
witness (regardless of whether it is on 
direct or cross) will at some point lead 
him to mention that he wrote a letter. At 
this time, your witness and everyone else 
in the courtroom is expecting to see that 
letter. Here is the procedure:

Step 1. Walk over to opposing 
counsel and show her the document. 
She will give it a brief look over and 
either object to it or give some indica-
tion that she does not oppose its use (a 
nod, an “Okay,” or nothing at all). Make 
sure it does not have any writing, notes, 
or other markings (including highlight-
ing) that were not on the original. 

Step 2. Ask the judge, “May I 
approach the witness?” The judge will 
allow it and you should now take the 
document over to the witness. Note: 
Many attorneys will have their exhibits 
marked prior to use (in fact, some courts 
require it). If your document has not 
been previously marked, just take it over 
to the court reporter prior to giving it to 
the witness and ask for it to be marked. 
Note: Asking for permission to approach 
the witness usually is necessary only 
once per witness. Once permission is 
granted, most judges do not expect you 
to ask for it again with the same witness.

Step 3.  As you are walking toward 
the witness, say the following, “I am 
now showing you what has been 

marked for identification purposes as 
Defense Exhibit 1.”  Note: The dis-
tinction that the document is marked 
“for identification purposes” is a formali-
ty based on procedure. The document is 
obviously not an exhibit simply because 
it has been marked. As a result, it is 
important to note for the record that its 
designation as “Defense Exhibit 1” is 
simply for identification purposes, not 
because it represents an actual exhibit 
admitted into evidence. This is impor-
tant for situations where a document is 
ultimately not admitted into evidence for 
one reason or another. When reading a 
transcript of the trial, it would be con-
fusing to see “Defense Exhibit 1” twice, 
where it refers to two different pieces of 
evidence (one entered and one not 
entered).

Step 4. Hand the document to the 
witness and ask him, “Do you recog-
nize this document?” When he 
answers “Yes,” ask him “What is it?” 
He will respond with something to the 
effect of “This is the letter I wrote to 
Mr. Jones.” It would probably be best to 
also ask him what the date of the letter 
is or, if there is no date, to ask him to 
identify generally when he sent it. Note: 
At this point, most judges and opposing 
counsel would accept that proper foun-
dation has been laid as to this potential 
piece of evidence. However, it may also be 
necessary to ask him how he knows this 
is his letter (he wrote it and it has his 
signature). Note: Remember that this 
document is not an admitted exhibit yet. 
Do not allow the witness to read or dis-
cuss any of the substance of the document. 
It is improper and objectionable. This 
step is merely to identify the document.

Step 5. Now that you have laid the 
foundation for the document, ask the 
judge, “Your Honor, the Defense 
moves to have this document admit-
ted as Defense Exhibit 1.” The judge 
will ask opposing counsel if there are any 
objections and, barring any, will state 

that the document has been admitted 
into evidence.

Step 6.  Proceed with examination. 
At this point, you are free to discuss the 
substance of the exhibit and proceed as 
you usually would with questioning.  
Note: Once the witness has an under-
standing of the exhibit and you no lon-
ger need him to refer to it, it is best to 
take it from him so he is not distracted 
or left to hold it throughout the remain-
der of the examination. Remember to 
place the exhibit in the proper area once 
you are done using it. 

Learning to Ride – Part Two:
Impeaching a Witness
Another common courtroom procedure 
that young attorneys have difficulty with 
is the proper method for impeachment 
on cross-examination. For those who did 
not take a trial advocacy class in law 
school, “impeachment” or “impeaching 
the witness” is the method for discredit-
ing a witness’ testimony based on prior 
inconsistent statements.  It is one of the 
most important — and satisfying — 
parts of trial practice.

Let’s assume you are questioning a 
witness who denies receiving a phone 
call from your client. The fact that he 
received this phone call is important to 
your case and he indeed admitted to this 
fact during his deposition six months 
ago. Because this is an important fact, 
you no doubt have prepared a copy of his 
deposition transcript in advance with the 
page and line marked where he admitted 
to receiving the call. The following is the 
impeachment procedure starting from 
the moment the witness denies receiving 
the call:

Step 1. Repeat the question a second 
time to force the witness to commit 
to his inconsistent statement. 
For example, “So, you are denying that 
you received a call from Mr. Jones on 
May 5th, 2005?” Note: If he now backs 
off his denial, then take a moment to 
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Creating a good theme should 
be one of the first things you 
do when preparing for trial 
because it will need to be 
woven into your opening 

statement, direct and cross 
examinations, and closing 

argument. 
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criticize his credibility based on his 
back-to-back contradictory statements. 
Do not belabor the point, just make the 
witness uncomfortable enough to think 
twice about offering inconsistent state-
ments in the future. It is usually enough 
to say something to the effect of, “Well, 
you’ve now responded both ‘Yes’ and ‘No’ 
to the same question. Which is the 
truthful answer?”

Step 2.  Establish with the witness 
that he testified previously at a depo-
sition. Ask the witness the following 
questions:
a. “Do you remember sitting for a 

deposition back in August?”

b. “Do you remember being asked all 
sorts of questions by both myself and 
your attorney?”

c. “Do you remember being placed 
under oath and agreeing to tell the 
truth?”

d. “Did you, in fact, tell the truth that 
day?”

Step 3. Find the transcript with his 
admission and tell opposing counsel 
what page and line number you will 
be referring to. The moment you men-
tion the witness’ deposition, opposing 
counsel will know you are going to 
impeach the witness.  Note: Although 
you may end up giving the witness a 
copy of the transcript that you are using 
for impeachment, there is no need to 
follow the formalities of entering an 
exhibit. The use of a transcript during 
impeachment is not meant to result in the 
entering of the transcript as an exhibit.

Step 4.  Establish the prior incon-
sistent statement. There is minor dis-
agreement over which is the best way to 
accomplish this. 

Method A: Some attorneys at this 
point read the question and subsequent 
response from the transcript to the wit-
ness (e.g. “I asked you, ‘Did you receive 
Mr. Jones’ call?’ and you responded ‘Yes.’”) 

After doing this, they ask if the witness 
remembers giving that response and 
follow it by pointing out the inconsis-
tency between the deposition response 
and courtroom response (“You’ve now 
responded both ‘Yes’ and ‘No’ …). The 
witness is finally asked to identify 
which response is the truthful one 
(almost universally followed by a sarcastic, 
“Are you sure?”). 

Method B: Other attorneys, including 
this author, prefer to read only the depo-
sition question and not the response. 
Instead, after reading the question, the 
witness is handed a copy of the tran-
script and asked to read the relevant 
lines and/or pages to himself. Once the 
witness is done, the attorney asks, “Now, 
having read your previous, sworn deposi-
tion testimony, I’ll ask you again: Did 
you receive a call from Mr. Jones on May 
5th, 2005?”  One of the most satisfying 

and powerful parts of the impeachment 
process is letting the jury watch the wit-
ness quietly read his or her deposition 
testimony and then embarrassingly state 
the opposite of his or her original court-
room testimony. The jury is not told his 
deposition response, but they do not 
need to be told. The witness’s reaction to 
it is more indicative of the response than 
hearing the words would ever be.

Regardless of which method you pre-
fer, a proper impeachment is a powerful 
and impressive experience for everyone 
in the courtroom, especially the jury. 
Note: There is always the possibility that 
the witness will stick with his or her 
courtroom testimony in direct contradic-
tion of his deposition testimony. In this 
situation, you should emphasize the 
inconsistent testimony by pointing out 
the witness’s failure to tell the truth. Do 
not spend too much time on it, just 
make sure it is a moment the jurors will 
not forget, and remember to mention it 
in your closing. Obviously, for Method B 
followers, you should make sure the 
deposition question and answer is read 
for the jury before proceeding. 

The Basics
Housekeeping. If you are unfamiliar 
with the judge presiding over your case, 
ask him or her some basic “housekeep-
ing” questions prior to trial.  The ques-
tions may include whether the judge 
allows attorneys to roam freely around 
the courtroom during their presenta-
tions, where to place exhibits that have 
been admitted into evidence, how much 
time is allotted for opening statements 
and closing arguments, etc.

Do not read from a script. Whether 
it is your opening, closing, direct or 
cross-examinations, you should know the 
information you want to say. A rough 
outline is ok, but there is nothing less 
persuasive than an attorney who simply 
reads to the jury. When you truly know 
and understand what it is you want and 

 It is usually enough to say 
something to the effect of, 

“Well, you’ve now responded 
both ‘Yes’ and ‘No’ to the 

same question. Which is the 
truthful answer?”

One of the most satisfying 
and powerful parts of the 

impeachment process is let-
ting the jury watch the wit-
ness quietly read his or her 
deposition testimony and 

then embarrassingly state the 
opposite of his or her original 

courtroom testimony. 
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need to say, you will be amazed at how 
easy it is to improve it and make changes 
“on the fly.” This ability is critical since 
trial cannot be scripted. You will fre-
quently find that what you planned to 
say no longer applies because certain evi-
dence was not admitted or other uncer-
tainties became realities. Aside from this, 
some of your best material will come 
from your mind the moment before you 
say it, not from a script you wrote weeks, 
days, or even hours ahead of time.

Distractions. A simple rule is do not 
hold a pen, notebook, or other item 
when talking to the jury. It is a distrac-
tion that keeps jurors from focusing on 
what you are saying.

Pacing. When speaking to the jury, it 
is common for attorneys to either stand 
in one place or pace uncontrollably. Both 
are a distraction to the jury and are diffi-
cult habits to break. Trial advocacy 
experts will tell you to practice what is 
called “purposeful” walking, which means 
to time your movements with important 
and transitional points within what you 
are saying. For example, during your 
opening, move from one side of the jury 
box to the other while introducing your 
witnesses, but stop when you discuss 
what they will be testifying about. 
Practicing your opening or closing is 
crucial to eliminating any pacing prob-
lems since most people are unaware they 
have a problem until someone else points 
it out to them. Try putting a few X’s on 

the floor with tape to mark stopping 
points for you to use. If you are not on 
one of the X’s, do not stop walking and 
time your traveling between them to 
coincide with what you are saying. 

Lecterns. Many people will tell you 
that using a lectern is fine if that is what 
you are comfortable with. However, oth-
ers will tell you that standing behind a 
lectern creates a psychological “barrier” 
between you and the jury and that if you 
are comfortable with your case you will 
naturally avoid using it, which is some-
thing the jury will recognize. If you can 
present to the jury without being “tied” 
to a lectern, you should do it. It will 
always be more stimulating to listen to 
someone who moves around rather than 
someone who speaks from behind a lec-
tern. That said, you should practice what 
is most comfortable for you, since any 
effort to project false confidence will 
likely be transparent to the jury. 

Use common language. As everyone 
knows, being an attorney changes the 
way we speak. “After” becomes “subse-
quently,” “agree” becomes “stipulate,” and, 
in Michigan, “summary judgment” 
becomes “summary disposition.” Do not 
assume jurors know that a handwritten 
sheet of paper can be referred to as a 
“document.” Studies show that most jurors 
you will encounter have a high school 
education at best.  But even highly edu-
cated people can be lost when bombarded 

with the amount of information typically 
thrown at them during a trial. For these 
reasons, it is best to use common, con-
versational language as much as possible. 

Note: remember to “translate” this sort 
of language when your witness uses it. 
Expert witnesses in particular will use 
language that many people simply do 
not know. There is obviously a benefit to 
having your expert sound like an expert, 
but balance this against the fundamental 
requirement that the jury must actually 
understand what the expert is saying to 
be capable of evaluating it. Decide what 
language is essential and what language 
the expert should make more common. 
For the language that is essential, it is 
important for you, as the attorney, to 
help translate it to the jury once it is 
spoken by your expert. It is usually 
enough to say, “And, Dr. Taylor, when 
you say ‘deoxyribonucleic acid,’ you’re 
simply saying ‘DNA,’ right?” 

Avoid pronoun confusion. Although 
common language is important for a 
clear presentation, other conversational 
habits must be avoided at all costs. One 
habit to avoid is the tendency of people 
to litter their statements with pronouns.  
There’s no quicker way to confuse a jury 
than to use “he,” “she,” “him,” her,” or 
“they” multiple times in one sentence. 
Make sure to refer to people by name, title, 
or some other unique identifier as much 
as possible to avoid conclusion. This advice 

Whether it is your opening, 
closing, direct or cross-exami-
nations, you should know the 
information you want to say. 

A rough outline is ok, but 
there is nothing less persua-
sive than an attorney who 
simply reads to the jury. 

 Trial advocacy experts will 
tell you to practice what is 

called “purposeful” walking, 
which means to time your 
movements with important 

and transitional points within 
what you are saying. 

 If you can present to the jury 
without being “tied” to a lec-
tern, you should do it. It will 

always be more stimulating to 
listen to someone who moves 
around rather than someone 
who speaks from behind a 

lectern. 
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also comes as a responsibility when you 
are conducting direct examination if you 
notice your witness is using too many 
pronouns. Simply interrupt the testimo-
ny to establish who “they” are or “he” is. 

Sidebars. Sidebars are used frequently 
in court to discuss all sorts of topics 
outside of the jury’s hearing, including 
admissibility of evidence, timing consid-
erations, objections, concerns, or most 
anything the attorneys or the judge do 
not want heard in open court. Sidebar 
conversations with the judge and oppos-
ing counsel can easily be the most “col-
orful” of all discussions you will hear in 
court. Do not be afraid to ask for a side-
bar. Nearly all judges will gladly invite 
you up to the bench upon request. Also, 
most sidebars clear up confusion, speed 
up the pace of trial, or simply make the 
process run more smoothly – all three of 
which are welcomed by judges universal-
ly. So, do not feel uncomfortable to ask 
for a sidebar. On this note, always partic-
ipate in a sidebar if the judge or oppos-
ing counsel requests one. Even when you 
know the topic does not require your 
input, it is your right and responsibility 
to hear what is said.

Pay attention to the effect of sus-
tained objections on all stages of the 
trial. Most trial preparation assumes 
many future outcomes during the trial, 
like the admission of a particular piece 
of evidence. It is important to recognize 
when these assumptions turn out to be 
wrong. The arguments you make in your 
closing are the most subject to change 
when a crucial piece of evidence is 
denied admission. Pay attention to these 
factors and change your strategy and 
presentation accordingly.

Two basic rules for objections: 
Know how to use them and know 
when not to use them. During the 
course of trial, there will be many instances 
that are worthy of objecting to, but choose 
your battles. Objections to matters of 
form, such as leading, foundation, or 

compound questions should be used 
wisely. Use objections in situations where 
the information sought is critical or you 
wish to “break up” the flow of your 
opponent’s presentation. However, be 
aware that at some point the jury may 
become annoyed at your constant inter-
ruptions or, even worse, believe you are 
trying to keep them from hearing 
important information. Remember, just 
because you could doesn’t mean that you 
should.

Never read content from docu-
ments that have not been admitted 
into evidence. When a document is not 
yet admitted into evidence, it is improper, 
objectionable, and possibly grounds for a 
mistrial if you read or allow the content 
of the potential evidence to be presented 
to the jury. This is especially important 
when you hand such a document to your 
witness and ask him to identify it. 
Carefully word your foundational ques-
tions and pay close attention to his 
answers. Maintain this vigilance when 
your opponent is doing the questioning. 

Do not argue on cross. Anyone who 
has performed a cross-examination will 
tell you that arguing with a witness is a 
futile effort to attain an unnecessary 
result. You will never convince an adver-
sarial witness to agree with you. If you 
try, you will frustrate and embarrass 
yourself in front of the jury. The beauty 
of a well-prepared and executed cross is 
that you should never need to argue. 
Your questions should all be designed to 
elicit a “Yes” or “No” answer. If the wit-
ness refuses to give the answer you know 
is the truthful one, either impeach him 
or prove him wrong with evidence.

Be ready to control witnesses. On 
direct, control starts with your prepara-
tion of your witness before trial. Practice 
questioning your witness and pointing 
out when an answer is non-responsive or 
a narrative. Agree on the visual signs you 
will give when you want your witness to 
stop talking (raising a hand is the most 

natural). When in trial, a simple, polite, 
but firm “let me stop you there” or “we’ll 
get to that in a moment” is usually 
enough to regain control of a witness 
who is giving you more than you asked 
for. Although sometimes more difficult, 
the same technique can be used during 
cross-examination. You must be tough 
when trying to control an adversarial 
witness. Do not be afraid to raise your 
voice and make a stern request that the 
witness answer your questions with a 
“Yes” or “No.” Only if the witness con-
tinually ignores your instructions should 
you request an admonishment from the 
judge. 

Maintain control of the presenta-
tion and use of your exhibits. Avoid 
distributing packets of pictures, multiple 
documents, or other materials to the jury 
at a time when you want them to focus 
on the witness who is making use of the 
exhibit. Studies have shown that people 
will browse and read over an entire doc-
ument despite the fact that the witness is 
only testifying about a portion of it. 
Also, if opposing counsel made use of a 
chart, diagram, or other visual aid prior 
to your questioning or opening/closing, 
make sure that she takes it down or that 
you turn it away from the jury so they 
are not distracted.

Law clerks are your friends. Finally, 
when you are too uncomfortable or 
uncertain to ask the judge a question, 
find the judge’s law clerk. The clerk will 
know the answer to almost any question 
you could ask and are an excellent 
resource when working with judges.

Remember to check back in the next issue 
of the Michigan Defense Quarterly for Part 
Two of this article, where we will discuss 
tips, techniques, and strategies in detail for 
each stage of trial from opening statements 
through closing arguments!

VI. TRIAL TIPS, TECHNIQUES & STRATEGIES: PART 1: BASIC TRAINING
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MDTC Insurance Law Section

By: Susan Leigh Brown, Schwartz Law Firm P.C.
sbrown@schwartzlawfirmpc.com

No Fault Report — July 2009
Quick Notes
Reconciling IMEs. The last no fault opinion out of the Supreme Court while Justice 
Taylor was still there is, not surprisingly, very favorable to no fault insurers reversing 
the prior jurisprudence which required no fault carriers to “reconcile” the conflicting 
opinions of independent medical examiners (who are referred to by the Plaintiff ’s bar 
as defense medical examiners) and treating physicians or consulting physicians retained 
on behalf of claimants. While the case, Moore v Secura, does not entirely insulate insurers 
from penalty interest and attorney fees when benefits are denied based on an IME, it 
relieves insurers from the obligation to attempt to reconcile contrary medical opinions. 

Out of State Insurer Responsible for Motorcyclist’s PIP. Court of Appeals 
rules that a non-Michigan insurer who has filed its certificate in Michigan per MCL 
500.3163, is primary for motorcyclist’s PIP benefits over the insurer for the parents 
of the motorcyclist with whom he resided. 

Machine falling from employer’s parked truck does not trigger PIP benefits. 
Because the tractor-trailer from which the deadly machine fell was parked, the accident 
did not “arise from the use of a motor vehicle as a motor vehicle” so PIP benefits are 
not available. 

One-year-back. The courts are still not allowing no fault claimants to escape the 
one year back rule by alleging that insurers commit fraud in handling PIP claims, a 
tack which presumably is intended to replace the de facto stay until a formal denial 
was issued which was abolished in DeVillers and Cameron. 

Michigan Supreme Court
No fault insurer has no duty to reconcile IME report that conflicts with treating 
physician’s opinions

Moore v Secura Insurance, 482 Mich 507 (December 30, 2008)

surgery, terminated benefits after 2nd defense IME reported that Plaintiff ’s prob-
lems were related to pre-accident osteoarthritis.

interest and attorney fees for unreasonable denial of benefits based on IME 
which was affirmed by the Court of Appeals.

overruling Liddell v DAIIE and holding that insurers 
have no absolute duty to reconcile conflicting medical opinions or seek a “tie-
breaker” when there are conflicting medical opinions but still act at their own risk 
in terminating benefits.

unreasonably refused to pay benefits is required of the court before attorney fees 
can be assessed.

Editors’ Note: As part of its contribution to 
MDTC, the Insurance Law Section plans to 
provide regular reports on developments and 
issues in No-Fault Law. This is the inaugural 
No-Fault Report.

Susan Leigh Brown is an asso-
ciate at Schwartz Law Firm P.C. 
in Farmington Hills. She has 19 
years of experience in the No 
Fault arena as well as an active 
practice in insurance law in 
general, employment law 
counseling and litigation, 

commercial litigation and appellate law. She is a 
member of the Michigan Defense Trial Counsel, 
and the Labor and Employment and Insurance and 
Indemnity Law Sections of the State Bar of Michigan 
as well as the Oakland County Bar Association. 
She can be contacted at 248-553-9400 or by email 
at sbrown@schwartzlawfirmpc.com. Ms. Brown 
was ably assisted in the preparation and writing of 
this column by Schwartz Law Firm associate Miles 
Uhlar who can be contacted at muhlar@schwart-
zlawfirmpc.com. 
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 The courts are still not allowing no fault claimants to escape the one year back rule by alleging that 
insurers commit fraud in handling PIP claims, a tack which presumably is intended to replace the de 

facto stay until a formal denial was issued which was abolished in DeVillers and Cameron. 

Michigan Court of Appeals
Machine falling from a parked trailer 
does not “arise from the use of a 
motor vehicle as a motor vehicle”

Neill v Meemic Insurance, et al.
(Unpublished Ct of Appeals, April, 
2009), Docket # 281293

during the course of insured’s 
employment and struck decedent in 
head, killing him.

and his wife refused to pay PIP  
benefits, arguing that decedent  
was engaged in unloading a parked  
vehicle, and was thus not entitled to 
PIP benefits pursuant to MCL 
500.3106(2)(a).

Court of Appeals affirmed.

-
dentally involved in death and not 
engaged in transportational function 
at time of death — was being used in 
a storage function not as a motor 
vehicle.

Priority: Out of state insurer of 
motorcyclist

Tevis v Amex Assurance Company, et al.
(Unpublished MI Ct of Appeals, March 
19, 2009), Docket # 282412

Michigan.

-
ance, but his parents, with whom he 

resided had a Michigan no fault policy 
with Geico.

accident (whose insurer would nor-
mally be primary in an accident with 
a motorcycle) lived in Washington 
State and had a Washington insur-
ance policy through Amex which had 
filed its certificate per MCL 
500.3163 in Michigan for accidental 
bodily injury coverage but which did 
not issue Michigan No Fault policies.

-
fits claiming the other was primary.

primary because it had filed a certifi-
cate, and because pursuant to MCL 
500.3114 insurer of the owner of the 
vehicle in a car/motorcycle accident 
is first in priority.

Fraud allegations against insurer fails 
to avoid one year back limitation

Johnson v Wausau Insurance 
Company et al.
(Unpublished MI Ct of Appeals, March 
24, 2009), Docket # 281624

brain injuries in car accident.

attendant care over the course of 
many years. Insurance company did 
not advise guardian that he would be 
entitled to attendant care payment. 

Supreme Court’s holding in Cooper v. 
Auto Club Insurance Association, (see 

April’s Michigan Defense Quarterly) a 
common law action for fraud was not 
subject to one year back rule.

from Cooper that plaintiffs would try 
to use fraud claims to circumvent one 
year back rule, so courts would have 
to strictly enforce 6 elements of fraud 
action — particularly that plaintiff 
acted in reasonable reliance on a 
material misrepresentation by the 
insurance company — before permit-
ting fraud claim to proceed and found 
that plaintiff could not establish rea-
sonable reliance noting that, typically, 
insurance company and claimant are 
in an adversarial relationship — not a 
fiduciary one. 

Michigan Defense Quarterly welcomes 
articles on topics of interest to its members 
and readers.

The Quarterly is sent to all of MDTC’s 
members and also goes to Michigan’s state 
and federal appellate judges, trial court 
judges, selected legislators, and members 
of the executive branch.

The Quarterly is an excellent way to reach 
colleagues and decision-makers in the 
State of Michigan, and make your exper-
tise known.

Contact Hal Carroll, Editor or Jenny 
Zavadil, Assistant Editor, for Author’s 
Guidelines. hcarroll@VGpcLAW.com; 
jenny.zavadil@bowmanandbrooke.com.

Submit an Article
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By: Brian McDonough, Esq.
Morrison Mahoney, LLP

Developments In Legal Malpractice Law

Case Report

Michigan Court of Appeals: 
Application Of Judgment Rule 
Reversed: Shannon v Foster Swift 
Collins & Smith
Unpublished, January 20, 2009
2009 Westlaw  127622
2009 Mich App LEXIS 378

Facts: Plaintiffs retained defendants to 
represent them regarding their purchase 
of real estate. Defendants disclosed two 
potential conflicts of interest.  Plaintiffs 
waived in writing one conflict but main-
tained that defendant never addressed 
the second conflict. The sale fell through 
at the closing to the detriment of plain-
tiffs.  The plaintiffs sued for, inter alia, a 
non-waivable conflict of interest. 
Plaintiff presented expert evidence that 
defendants breached the standard of 
care. Defendants moved for summary 
disposition because of, inter alia, the 
attorney judgment rule.  The trial court 
granted the motion, holding that defen-
dants in good faith gave legal advice 
well-founded in the law, notwithstanding 
that the advice ultimately was not correct. 

Ruling: Plaintiff appealed, and the 
Court of Appeals reversed, holding that 
the case was replete with questions of 
fact regarding whether defendants, prior 
to the closing, should have attempted to 
determine whether their seller had com-
plied with the requirements of the pur-
chase agreement; and whether defen-
dants failed to fully advise and counsel 
plaintiffs.  The standard of care obligated 
defendants to provide plaintiffs both with 
legal arguments and counter arguments 
that could support and benefit plaintiffs’ 
position, and to counsel plaintiffs regard-
ing all realistic legal options.  There were 
questions of fact on these issues.

Michigan Court Of Appeals: 
Judgment Rule Precludes Action
Messenger v James T Heos & Church
Unpublished, December 9, 2008
2008 Mich App LEXIS 2428

Facts: Plaintiffs hired a previous law 
firm to bring a complaint which sounded 
in medical malpractice and a claim for 
wrongful resuscitation.  Plaintiffs then 
hired the defendant law firm.  The 
underlying case went to a jury trial, and 
near the end of the jury trial, defendants 
abandoned the wrongful resuscitation 
claim. The verdict was for the underly-
ing defendants.  Plaintiffs brought a 
malpractice action against defendants, 
which moved for summary judgment 
based on, inter alia, the attorney judg-
ment rule.  The trial court granted 
summary judgment, and plaintiff 
appealed.  Plaintiff argued that defen-
dants advanced a theory of wrongful 
resuscitation consistently throughout 
the litigation and trial, but defendants 

unexpectedly withdrew it just before the 
end of trial. Plaintiffs also alleged that 
defendants failed to consult with plain-
tiffs before taking such a drastic step and 
wrongfully compromised their case with-
out specific authority.  Defendants 
argued that it was plaintiffs’ prior attor-
ney who pled wrongful resuscitation, and 
they believed it to be neither legally nor 
factually viable and a possible impedi-
ment for the remaining causes of action 
before the jury.  

Ruling: The appellate court ruled that 
where an attorney acts in good faith 
regarding litigation strategy and trial 
tactic and in an honest belief that his or 
her acts are well founded in law and are 
in the best interest of the client, the 
attorney is not answerable for errors in 
professional judgment.  The court held 
that defendants’ choice to abandon the 
wrongful resuscitation claim was a stra-
tegic decision and an exercise of profes-
sional judgment in good faith 1) to 
excise an issue from the jury’s consider-
ation that defendants felt was both legal-
ly and factually implausible and in fact a 
detriment to the case as a whole, and 2) 
to refocus the case on those claims on 
which defendants believed they could 
prevail. Therefore, the alleged acts of 
malpractice fall within the attorney judg-
ment rule, and the court affirmed the 
trial court’s summary judgment.

Michigan Court Of Appeals: 
Statute Of Limitations Precludes 
Action; Discovery Rule Does 
Not Apply: Gould v Huck
Unpublished, September 9, 2008
2008 Mich App LEXIS 1785

Brian McDonough, of 
Morrison Mahoney LLP, is  
co-Chairperson of the 
Membership Subcommittee of 
the Professional Liability 
Litigation Committee of the 
ABA Section on Litigation and 
is a member of its Attorney 
Liability Subcommittee. He 

also is a member of DRI’s Professional Liability 
Committee and the Association of Professional 
Responsibility Lawyers. He is a contributor to the 
Newsletter of the ABA Standing Committee On 
Lawyers’ Professional Liability. His email address is 
bmcdonough@morrisonmahoney.com.
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The appellate court ruled that where an attorney acts in good faith regarding litigation strategy and trial 
tactic and in an honest belief that his or her acts are well founded in law and are in the best interest of 

the client, the attorney is not answerable for errors in professional judgment. 

Facts: Plaintiff and her husband (now 
deceased) retained defendant for estate 
planning. Defendant prepared and plain-
tiff and her husband signed a joint trust 
and wills on 7/19/99. After the husband’s 
death, there was a dispute between 
plaintiff and her husband’s son-in-law 
regarding the trust. The son-in law’s 
lawyer asked defendant to provide an 
affidavit, which he did on 7/13/04, and 
he was deposed on 7/28/04.  Plaintiff 
sued defendant for malpractice on 
3/13/06. Defendant moved for summary 
judgment because plaintiff did not bring 
her cause of action within two years of 
defendant’s last service or within six 
months after the plaintiff discovered or 
should have discovered the existence of 
her claim, MCL 600.5805(6), MCL 
600.5838(2). Plaintiff claimed that 
defendant’s last service was when he 
provided his 7/13/04 affidavit. The trial 
court granted summary judgment, and 
plaintiff appealed. 

Ruling:  The appellate court affirmed, 
holding that the attorney-client relation-
ship ended on 7/19/99 when the joint 
trust and wills were executed; and defen-
dant’s 7/13/04 affidavit was not an 
extension of the professional relationship 
because defendant prepared it at the 
request of the son-in law’s attorney, not 
plaintiff.  Plaintiff also sought applica-
tion of the 6 month discovery rule, 
MCL 600.5838(2), claiming that she 
could not have discovered her cause of 
action until 7/06 when the probate court 
ruled on her petition for interpretation 
and construction of the trust. Defendant 
claimed that plaintiff could have discov-
ered her cause of action when the trust 
problems started shortly after her hus-

band’s 2/10/04 death or after her 
7/28/04 deposition. The appellate court 
held that the discovery rule started on 
the day of her deposition, which was 
more than 6 months before her action 
against defendant. 

Michigan Court Of Appeals: 
Statute Of Limitations Precludes 
Action: Mauro v Hosbein
Unpublished, May 15, 2008
2008 Mich App LEXIS 1026

Facts: Defendant represented plaintiff 
in a criminal matter until October 1995. 
In 2007, plaintiff brought a legal mal-
practice lawsuit, alleging, inter alia, that 
defendant pressured plaintiff into enter-
ing a nolo contendere plea agreement; and 
that defendant inaccurately counseled 
that the plea agreement would not 
endanger his psychology and teaching 
licenses. Michigan has a two year statute 
of limitations for malpractice actions. 
However, an action may be commenced 
within six months after the plaintiff dis-
covers or should have discovered the 
existence of the claim, if such discovery 
occurs after the two-year limitation peri-
od. Plaintiff claimed that he only first 
discovered defendant’s malpractice on 
August 4, 2006, when he requested that 
his present attorney review his files and 
advise him regarding a reversal of the 
plea agreement. In March 1996, the 
Michigan Department of Education 
suspended plaintiff ’s teaching certificate. 
Six months later, the Michigan Board 
of Psychology suspended plaintiff ’s psy-
chology license. 

Ruling:  The appellate court conclud-
ed that, within the general two-year 

malpractice statute of limitations period, 
the suspension of plaintiff ’s licenses put 
him on notice that, contrary to the 
advice allegedly provided by defendant, 
the nolo contendere plea did not shield 
him from negative or damaging profes-
sional ramifications of his prosecution. 
Thus, plaintiff knew or should have 
known of each element of a potential 
legal malpractice claim within that time, 
and his action was time barred.

U.S. District Court (E.D. 
Michigan): Underlying FTCA 
Action Does Not Provide 
Federal Jurisdiction For 
Malpractice Action: Hertz v H 
Bruce, T Hillyer, September 19, 2008
2008 U.S. Dist. LEXIS 73106

Facts: Plaintiff ’s Federal Tort Claims 
Act (FTCA) action was dismissed 
because it was filed after the statute of 
limitations expired. Plaintiff sued defen-
dant for malpractice in federal court, and 
defendant moved for dismissal for lack 
of subject matter jurisdiction. 

Ruling: The court held that although 
the FTCA action is a factual allegation 
in plaintiff ’s action, and although FTCA 
actions are brought in federal court, the 
FTCA claim is not the legal claim being 
made in the legal malpractice action. 
Since there were no federal questions 
and because the parties lacked diversity 
for the purposes of subject matter juris-
diction, the court did not have subject 
matter jurisdiction.
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mdtc
join an

section
MDTC has revised its practice sections, 
effective immediately. At right is a list of the 
section, with the names of their chairpersons.

All MDTC members are invited to join one 
or more sections. If you are interested in 
joining a section, just contact the section 
chair.

Appellate and Amicus Curiae Mary Massaron Ross, Hilary Dullinger 
 mmassaron@plunkettcooney.com 
 hdullinger@plunkettcooney.com

Labor and Employment Linda M. Foster-Wells 
 lmf@kellerthoma.com

Professional Liability & Health Care Richard Joppich 
 richard.joppitch@kitch.com

Young Lawyers David L. Campbell 
 david.campbell@bowmanandbrooke.com

Insurance Law Hal O. Carroll 
 hcarroll@VGpcLAW.com

Municipal and Government Liability Kari Boylan 
 kboylan@co.wayne.mi.us

Law Practice Management Thaddeus E. Morgan 
 tmorgan@fraserlawfirm.com

Trial Practice David Ottenwess 
 dottenwess@om-law.com

Technology Alan J. Couture  
 acouture@sondeeracine.com

 Scott S. Holmes 
 sholmes@foleymansfield.com

General Liability David Couch 
 dcouch@garanlucow.com

Commercial Litigation Edward Perdue    
 eperdue@dickinson-wright.com
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Recent Case Note From the MDTC Professional Liability & Health Care Section

By: Richard J. Joppich,  
The Kitch Firm

Medical Experts Must Devote More Than
50% Of Their Practice To The Specialty  
At Issue

Kiefer v Markley 
___ Mich App ___; ___ NW2d ___ 
(April 28, 2009)

In a published opinion, the Michigan 
Court of Appeals has issued its published 
opinion that an expert under MCL 
600.2169 (1)(b), over the year preceding 
the alleged professional negligence at 
issue, must have devoted more than 
50% of his or her time to practice or 
teaching in the specialty the defendant 
was practicing at the time of the event 
in question.

The Decision
Michigan’s Court of Appeals has affirmed 
a trial court’s ruling that the plaintiff ’s 
expert on standard of care in a medical 
malpractice case was not qualified to tes-
tify against the defendant since although 
practicing in the same specialty as the 
defendant, the expert did not devote a 
“majority” of his time to the specialty.

The specialty being practiced by the 
defendant, Dr. Markley, at the time of 
the alleged malpractice, was hand sur-

gery.  The plaintiff ’s proposed expert had 
three specialties, hand surgery being one 
of them.  The percentage of his practice 
devoted to hand surgery was 30 to 40 
percent, which was his highest percent-
age practice area.  The Court of Appeals 
held that this was not a sufficient per-
centage to qualify the witness as an 
expert in the practice area.

The Court of Appeals reviewed the 
statutory mandates of MCL 600.2169 
on expert qualification:

(1) In an action alleging medical  
malpractice, a person shall not give 
expert testimony on the appropriate 
standard of practice or care unless 
the person is licensed as a health 
professional in this state or another 
state and meets the following criteria:

(a) If the party against whom or on 
whose behalf the testimony is offered 
is a specialist, specializes at the time 
of the occurrence that is the basis for 
the action in the same specialty as 
the party against whom or on whose 
behalf the testimony is offered. 
However, if the party against whom 
or on whose behalf the testimony is 
offered is a specialist who is board 
certified, the expert witness must be 
a specialist who is board certified in 
that specialty.

(b) Subject to subdivision (c), during 
the year immediately preceding the 

date of the occurrence that is the basis 
for the claim or action, devoted a 
majority of his or her professional 
time to either or both of the follow-
ing: (i) The active clinical practice of 
the same health profession in which 
the party against whom or on whose 
behalf the testimony is offered is 
licensed and, if that party is a specialist, 
the active clinical practice of that 
specialty. [Emphasis added]

The Court of Appeals found this lan-
guage unambiguous.  Citing to Webster’s 
New World Dictionary, 2nd College 
Edition for a definition of “majority,” the 
court ruled that the time spent by in the 
specialty area must exceed 50% to qualify 
as an expert under the statute.  

The court mentioned its disagreement 
with this outcome but said it was con-
strained to rule in this manner because 
the statute was not ambiguous or subject 
to judicial construction.  The court 
pointed out that both the proposed 
expert and the defendant doctor were 
both board certified plastic surgeons 
with qualifications in hand surgery. The 
court also indicated that when the hand 
surgery percentage was combined with 
his practice in reconstructive surgery of 
extremities the proposed expert would 
reach the greater than 50% threshold.  
However, the court refused to apply 
these considerations, finding that the 
trial court had not abused its discretion.

Richard J. Joppich, The Kitch 
Firm, richard.joppich@kitch.
com, Chairperson of MDTC’s 
Professional Liability and 
Health Care Section
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The Effect of the Decision
While this ruling reinforces the statutory 
requirements on qualification of medical 
experts on standard of care, it is the first 
decision to verbalize the greater than 
50% threshold test for measuring the 
expert’s practice for sufficiency.  Behind 
or between the lines is a lingering sug-
gestion that in the correct situation it 
may not be outside the discretion of the 
trial court to consider aggregating spe-
cialty areas to reach a decision that a 
particular expert might meet this thresh-
old percentage.  It certainly appears to 
this reader that the Court of Appeals 
would have ruled in plaintiff ’s favor but 
for its hesitancy to rule that the trial 
court had abused discretion under the 
circumstances.  

This hesitancy seems to suggest an 
element of discretion in the trial court’s 
evidentiary decision-making on whether 
to 1) aggregate percentages of practice 
areas and 2) the determination of which 
practice areas are sufficiently “related” to 
the specialty being practiced by the 
defendant physician at the time of the 
alleged negligence.  It should be noted 
that nowhere in the Court of Appeals 
decision did the court clarify expressly 
that such decisions are to be made.  
Perhaps again the court is looking for 
the correct issue to come before it to 
address this potential more directly.  

Practice Tips

1.  When evaluating plaintiff ’s expert, 
do not look at just the specialty of 
the expert professed but the actual 
percentage of professional time spent 
in that specialty in comparison to the 
expert’s entire professional services.  

If it is 50% or less in the area at 
issue, there is serious concern with 
qualifications.

2.  If the plaintiff ’s experts percentage 
in the actual area of specialty at issue 
is 50% or less of the total profession-
al time, evaluate whether the plain-
tiff ’s expert has other related special-
ties, or specialties which may be 
deemed related and consider the pos-
sibility that they may aggregate to 
meet the qualification threshold.

3.  Ensure that the defense expert meets 
the greater than 50% threshold test.

4.  Although every effort should be made 
to avoid relying upon an argument 
for aggregation of specialties to qual-
ify a defense expert, if it is unavoid-
able, ensure that such argument of 
relationships of specialties is as strong 
as can be so that if appeal is neces-
sary from any adverse decision, it 
provides a very high level of relation 
for the appellate courts to evaluate 
rather than some attenuated relation 
which might weaken the strict expert 
qualification guidelines legislatively 
endorsed by Michigan statutes.

Possible Implications
We have recently seen efforts proposed 
in the Michigan legislature to ease the 
strict requirements for expert qualifica-
tions.  The Keifer decision upholds the 
strict statutory interpretation as requir-
ing an expert be able to demonstrate 
practice in the relevant specialty as 
more than 50% of such expert’s practice.  
However, the dicta carries with it an 
implication that there may be some 
appellate interest in the issue of whether 
particular types of specialty services may 
be so closely related that they should be 
aggregated to reach the 51% threshold.  
If there is appellate interest in this direc-
tion, the determination of qualifications 
will most assuredly become an increas-
ingly grey area as to what may constitute 
a “related specialty,” hindering the trial 
courts’ ability to consistently apply a rule 
in a predictable manner across the state 
and between jurisdictions so as to assist 
the parties, both plaintiff and defense, 
in expert selection.  A too vague or 
attenuated rule would likely create 
increased appellate issues, litigation, 
delays in determinations and increases 
in expenses for all.  

The court mentioned its disagreement with this outcome but said it was constrained to rule in this  
manner because the statute was not ambiguous or subject to judicial construction.  
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By: Graham K. Crabtree
Fraser, Trebilcock, Davis & Dunlap

MDTC Legislative Report

New Public Acts
With state revenues falling woefully 
short of projections, the Legislature has 
a very important and difficult job ahead 
as it struggles to craft a budget for the 
next fiscal year.  And making the neces-
sary adjustments for the current fiscal 
year hasn’t been a lot of fun either. 
Figuring out how much to cut, and 
where, has taken up a great deal of the 
Legislature’s time since my last report in 
March, but a few other topics have been 
addressed along the way.

Foreclosures. As of this writing 
( June 10th), there are 30 Public Acts of 
2009. There are three, forming a single 
legislative package, which may be of 
interest to civil litigators – 2009 P.A. 29 
– HB 4453 ( Jackson – D); 2009 P.A. 30 
– HB 4454 (Coulouris – D); and 2009 

P.A. 31 – HB 4455 ( Johnson – D).  This 
legislation, enacted to give homeowners 
some relief from the threat of foreclo-
sure, will amend Chapter 32 of Revised 
Judicature Act to limit and establish new 
procedures for use of foreclosure by 
advertisement. 

Under the new provisions, which will 
take effect July 5, 2009, a mortgage lend-
er will not be permitted to initiate a 
foreclosure of a mortgage on a principal 
residence by advertisement under 
Chapter 32 unless the borrower has first 
been offered and allowed an opportunity 
to consult with a housing counselor, and 
to meet with a representative of the 
lender, to attempt to negotiate a loan 
modification. Initiation of foreclosure 
proceedings will be suspended pending 
completion of this process, and if the 
borrower qualifies for a loan modifica-
tion under criteria identified in the new 
section MCL 600.3205c, the lender will 
be required to pursue foreclosure in judi-
cial proceedings under Chapter 31 unless 
the borrower has been offered, and 
declined acceptance of, a loan modifica-
tion satisfying the statutory criteria. 
These new provisions are temporary 
measures, intended to provide relief from 
the current housing crisis.  Thus, they 
will be repealed on July 5, 2011. 

New Legislation
There have been a few noteworthy new 
initiatives.  They include:

Expert witnesses.  House Bill 4571 
(Meadows – D) would greatly relax the 
qualifications for expert witnesses 
and the requirements for filing of notic-
es of intent and affidavits of merit in 
medical malpractice cases. The require-
ments for an affidavit of meritorious 

defense would become somewhat more 
stringent to the extent that the defense 
would no longer be permitted to submit 
an affidavit of meritorious defense 
signed by the defendant physician.  Any 
defects in a notice of intent or response 
thereto, an affidavit of merit, or an affi-
davit of meritorious defense, would have 
to be raised promptly or be considered 
waived, and the trial court would be 
required to allow the filing of an amend-
ed notice, response, or affidavit, which 
would relate back to the filing of the 
original notice, response, or affidavit. In 
other words, the bill goes about as far as 
one can imagine to diminish the signifi-
cance of these requirements without 
eliminating them entirely. The relaxed 
qualifications for experts would greatly 
expand the pool of experts available to 
plaintiffs and defendants alike.

Insurance – No-Fault Benefits.  HB 
4845 (Scripps – D) would amend the 
Insurance Code of 1956, sections 
500.3141 and 500.3145, to extend the 
periods of limitation for actions seeking 
collection of first-party no-fault benefits. 
Most notably, the proposed amendment 
of section 3145 would suspend the 
“one-year-back” limitation on recovery 
of PIP benefits from the date that a 
claim is made until the date that a no-
fault insurer provides a written denial of 
the claim. The bill would also effect a 
legislative “cure” for the Supreme Court’s 
somewhat unpopular decision in Cameron 
v Auto Club Insurance Association, 476 
Mich 55 (2006), by separately incorpo-
rating the tolling provisions of MCL 
600.5851(1) and 600.5852 into section 
3145, thereby ensuring that the “one-
year-back” limitation would be tolled 
in accordance with those provisions. On 

Legislative Report

Send Us Your Comments and Suggestions

Before we get into the details of what is hap-
pening (or not happening) in the legislature, 
as I’ve mentioned before, the MDTC Board 
regularly discusses pending legislation and 
positions to be taken on Bills and Resolutions 
of interest. Your comments and suggestions 
are appreciated, and may be submitted to the 
Board through any Officer, Board Member, 
Regional Chairperson or Committee Chair.  

Mr. Crabtree is a shareholder 
and appellate specialist at 
Fraser Trebilcock Davis & 
Dunlap, P.C. -- before joining 
the Fraser firm, Crabtree was 
the Majority Counsel and 
Policy Advisor to the Judiciary 
Committee of the Michigan 

Senate from 1991 until 1996. Crabtree is a regis-
tered Lobbyist since 1997, a board member for the 
Michigan Defense Trial Counsel, chairs the Civil 
Defense Basic Training Series and updates the 
Board and Members on current legislative issues.  
Mr. Crabtree can be contacted at gcrabtree@fraser-
lawfirm.com or 517-517-377-0895.



40 Michigan Defense Quarterly 

The MDTC Board regularly discusses pending legislation and positions to be taken on Bills and 
Resolutions of interest. Your comments and suggestions are appreciated, and may be submitted to the 

Board through any Officer, Board Member, Regional Chairperson or Committee Chair.  

June 2, 2009, the House Judiciary 
Committee reported a Bill Substitute 
(H-1), with the recommendation that 
the bill be re-referred to the Committee 
on Insurance. The bill now awaits con-
sideration by that committee.

Tolling – Minority and Insanity.  
HB 5033 (Scripps – D) would amend 
the Revised Judicature Act, section 
MCL 600.5851(1), to clarify that its 
tolling provisions for minority and 
insanity are applicable to all civil 
actions, and are not limited to actions 
“arising under” the RJA. This is intended 
to eliminate confusion which has result-
ed from the Legislature’s 1993 amend-
ment of subsection 5851(1), which 
changed its statutory reference to per-
sons entitled to “bring an action” to 
those entitled to “bring an action under 
this act” – a change which had no appar-
ent relevance to any of the purposes of 
the legislation discussed in the legislative 
proceedings and analyses. In Cameron v 
Auto Club Insurance Association, 263 
Mich App 95 (2004), the Court of 
Appeals relied upon this change as sup-
port for its holding that the tolling pro-
visions of § 5851(1) applied only to 
actions commenced under the Revised 
Judicature Act, and thus, did not apply 
to actions commenced under the 
No-Fault Act. In its subsequent decision, 
the Supreme Court held, on other 
grounds, that section 5851(1) did not 
toll the “one year back” rule of MCL 
500.3145(1), and vacated the Court of 
Appeals’ reliance upon the change effect-
ed by the 1993 legislation.  This bill 
would reverse the change made – proba-
bly unintentionally – by the 1993 legisla-
tion. It was passed by the House on June 
9, 2009, and has now been assigned to 

the Senate Committee on Economic 
Development and Economic Reform.

Notary Public – Record of Acts.  
House Bill 4640 ( Johnson – D) would 
amend the Michigan Notary Public Act, 
MCL 55.285, to require notaries to 
make and maintain a detailed record 
reflecting the date, time, and description 
of each notarial act performed, and the 
evidence relied upon to establish the 
identity of the signing party.

Old Business
Kreiner Fix. Senate Bill 83 (Whitmer – 
D), the Senate’s new “Kreiner fix” bill, 
continues to languish in the Senate. 
Like similar bills introduced last session, 
it proposes amendments to the Insurance 
Code of 1956, MCL 500.3135, to sub-
stantially broaden the statutory defini-
tion of “serious impairment of body 
function.”  But a House version (House 
Bill 4680 – Meadows) was passed by the 
House on April 2, 2009, and has now 
been referred to the Senate Committee 
on Government Operations and Reform.

Product Liability – Immunity for 
Drugs.  As I mentioned last time, legis-
lation has been introduced in the House 
proposing the elimination of the product 
liability immunity for drugs approved by 
the U.S. Food and Drug Administration 
created by the 1995 tort reform legisla-
tion – House Bill 4316 (Brown – D) and  
House Bill 4317 (Kennedy – D). And as 
I predicted in my last report, these bills 
were promptly passed by the House on 
March 26, 2009, only to languish, for a 
while at least, in the Senate Committee 
on Government Operations and Reform.  
Two efforts have been made since that 
time to discharge these bills from com-
mittee for a vote on the Senate floor, but 

both efforts have failed. Further consid-
eration of the motions to discharge have 
now been deferred until October 2, 2009.

“Reform Michigan Government 
Now” –Legacy, Continued. In my last 
report, I listed several Bills and Joint 
Resolutions inspired by last year’s failed 
“Reform Michigan Government Now!” 
ballot initiative. Only one of these has 
been taken up so far. House Bill 4367 
(Stanley – D, which proposes elimina-
tion of the current restrictions on 
absentee voting, was passed by the 
House on April 30, 2009, and has now 
been referred to the Senate Committee 
on Government Operations and Reform. 
I will continue to keep an eye on the 
rest, and report any movement. 

Other Proposed “Reforms”
There are a couple of new proposals fall-
ing within the general category of reme-
dies for simmering outrage against the 
government.  They include:

Property Taxes.  SJR H (Pappageorge 
– R).  This Senate Joint Resolution pro-
poses an amendment to Article IX, 
Section 3 of the Michigan Constitution, 
which would require, for property taxes 
assessed after 2009, that taxable value 
be adjusted for decreases in assessed 
value. This Joint Resolution was passed 
by the Senate on March 18, 2009, and 
now awaits consideration by the House 
Committee on Tax Policy.

Unicameral Legislature. HJR U 
(Lemmons – D).  This House 
Resolution proposes the creation of a 
unicameral Legislature.  
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Rules Update

By: M. Sean Fosmire
Garan Lucow Miller, P.C., Marquette, Michigan

Michigan Court Rules
Amendments and Proposed Amendments

NOTE:  To track these changes and proposed changes on a daily basis, and 
for more information and additional proposals, log on to http://michcourts.
blogspot.com.  

Portions of the entries at that site are also mirrored at http://www.mdtc.org

PROPOSED AMENDMENTS

Date Rules Number Subject Description 

5-20-09 2.112(K)
2.118

2009-13 Notices of intent and 
affidavits in medical 
malpractice cases 

Would put time limits on challenges to sufficiency 
of notice and affidavit, and provide for relation 
back of amended affidavits. Comments open to 
9-1-09. 

3-18-09 2.003 2009-04 Disqualification of 
Supreme Court justice

Three alternatives are proposed to deal with the 
issue that has been vexing the Court for the last 
three years.  Comments open to 8-1-09. 

1-14-09 8.115 2008-35 Cell phone use Two alternatives proposed. 

12-9-08 MRE
611

2007-13 Attire by witnesses See below 

The proposed amendment of MRE 611 would add a new subsection (b): 
(b) Appearance of Parties and Witnesses. The court shall exercise reasonable control over the appearance of parties and wit-

nesses so as to (1) ensure that the demeanor of such persons may be observed and assessed by the fact-finder, and (2) to ensure 
the accurate identification of such persons. 

The court’s staff comment states that this proposal originated from the federal case of Muhammad v Paruk, 553 F Supp 2d 
893 (ED Mich 2008) in which a Muslim woman claimed that her civil rights were violated when a state district court judge 
would not allow her to testify while wearing a hijab, and dismissed her small claims case. The federal court dismissed the claim 
and suggested state rulemaking on the issue. 

Since the proposed rule affects procedure, not evidence, it probably does not belong in the Rules of Evidence.

Sean is a 1976 graduate of 
Michigan State University’s 
James Madison College and 
received his J.D. from 
American University, 
Washington College of Law in 
1980. He is a partner with 
Garan Lucow Miller, P.C., 

manning its Upper Peninsula office.
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Supreme Court

By: Joshua K. Richardson
Foster, Swift, Collins & Smith, P.C.
jrichardson@fosterswift.com

Supreme Court Update

Duty Is Required Before 
Assessing Nonparty Fault
Romain v Frankenmuth Mut Ins, Co, 483 
Mich 18; 762 NW2d 911 (2009)

On March 31, 2009, the Michigan 
Supreme Court held that fault cannot be 
apportioned to a nonparty under the 
comparative fault statutes unless the 
non-party owed a duty to the plaintiff..

Facts: Plaintiffs, David and Joann 
Romain, filed a claim with their home-
owners insurer, Frankenmuth Mutual 
Insurance Company (“Frankenmuth”), 
for water and mold damage to their 
home. Frankenmuth hired Insurance 
Services Construction Company (“ISC”) 
for remodeling and mold remediation 
services, and hired IAQ Management, 
Inc. (“IAQ”) to certify that the mold 
remediation was successful.  Shortly after 
ISC and IAQ completed work at plain-
tiffs’ home, plaintiffs began suffering 
from illnesses related to mold and filed 
suit against Frankenmuth, ISC and IAQ.  
The trial court dismissed plaintiffs’ claims 
against IAQ, finding that IAQ did not 
owe plaintiffs a duty.  Thereafter, ISC 
filed a notice naming IAQ as a nonparty 
at fault under MCR 2.112(K).  Plaintiffs 
filed a motion to strike the notice of 
nonparty at fault because, arguing that 
because of the trial court’s earlier ruling 
that IAQ owed plaintiffs no duty, IAQ 

could not be a “proximate cause” of 
plaintiffs’ claimed damage.  The trial 
court agreed and granted plaintiffs’ motion, 
holding that, under Jones v Enertel, Inc, 
254 Mich App 432; 656 NW2d 870 
(2002), a duty must first be proved before 
proximate causation may be considered.

Holding: The Supreme Court affirmed 
the Court of Appeals decision and held 
that comparative fault cannot be appor-
tioned to a nonparty unless the nonparty 
owed a duty to the plaintiff.  The court 
also held that proof of a duty is a 
required element of negligence that must 
be showed before proximate cause can be 
determined.  The decision eliminated a 
conflict between Kopp v Zigich, 268 Mich 
App 258; 707 NW2d 601 (2005) and 
Jones, by expressly overruling Kopp, which 
had held that “a plain reading of the 
comparative fault statutes does not require 
proof of a duty before fault can be 
apportioned and liability allocated.”  Under 
the “first out” rule of MCR 7.215( J)(1), 
Kopp should have followed Jones or 
declared a conflict.  Because Kopp did not 
declare a conflict, Jones is controlling and 
a duty must be proved before comparative 
fault may be apportioned to a nonparty.  

Significance: In expressly overruling 
Kopp, the Michigan Supreme Court 
both clarified the standard required for 
nonparty fault to be apportioned and 
highlighted the importance of the “first 
out” rule under MCR 7.215( J).

MCL 600.2956 Does Not 
Restrict The Enforceability Of 
Otherwise Valid Indemnification 
Agreements
Zahn v Kroger Co of Michigan, 483 Mich 
34; 764 NW2d 207 (2009).

On April 1, 2009, the Supreme Court 
held that MCL 600.2956 does not apply 
to contracts and therefore, does not limit 
contractual indemnification clauses.

Facts: Plaintiff, Timothy Zahn 
(“Zahn”), filed suit against Kroger 
Company of Michigan (“Kroger”) and 
F.H. Martin Construction Company 
(“Martin”) for injuries he sustained while 
installing drywall during the renovation 
of a Kroger store.  Kroger then filed a 
third-party action seeking indemnifica-
tion from the general contractor of the 
renovation project, Martin.  In turn, 
Martin filed a third-party action against 
Cimarron Services, Inc. (“Cimarron”), 
the subcontractor that employed Zahn.  
Martin ultimately settled with Zahn for 
$225,000 and paid Kroger approximately 
$12,500 to resolve the indemnification 
claim against Martin.  The trial court 
conducted a bench trial on the remain-
ing issue, whether Cimarron was 
required to indemnify Martin under the 
parties’ indemnification clause.  Cimarron 
argued that MCL 600.2956, rather than 
the parties’ contract, controlled.  

MCL 600.2956 provides that “in an 
action based on tort or another legal 
theory seeking damages for personal 
injury, property damage, or wrongful 
death, the liability of each defendant for 
damages is several only and is not joint.”  
Cimarron asserted that, by abolishing 
joint and several liability, MCL 600.2956 
effectively limits the application of 
express indemnification clauses.  The 
trial court disagreed and held that the 
contract controlled and Cimarron was 
required to indemnify Martin for a por-
tion of the amount Martin paid to settle 
the case.  On appeal, the Court of Appeals 

Joshua K. Richardson graduated 
from Indiana University School 
of Law, 2007. His areas of 
practice include; Commercial 
Litigation, Construction Law, 
IT, Insurance Defense and 
Litigation. He can be reached 
at jrichardson@fosterswift.com

or 517-371-8303.
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The Supreme Court affirmed the Court of Appeals decision and held that comparative fault cannot be 
apportioned to a nonparty unless the nonparty owed a duty to the plaintiff.  

affirmed the trial court’s decision and 
clarified that MCL 600.2956 e considered.

Holding: The Michigan Supreme 
Court affirmed, holding that MCL 
600.2956, by its own language, is limited 
to actions “based on tort or another legal 
theory seeking damages for personal 
injury, property damage, or wrongful 
death.”  Although the primary action 
instituted by Zahn was a tort action 
seeking damages for personal injury, the 
action between Martin and Cimarron 
was based on the parties’ contractual 
indemnification agreement.  Because 
neither party asserted that the indemni-
fication clause was ambiguous, the terms 
of that clause applied and Cimarron was 
required to indemnify Martin for a por-
tion of the settlement.

Significance: This holding demon-
strates that, despite the abolition of joint 
and several liability, parties remain free 
to enter into otherwise valid indemnifi-
cation agreements.

State Deprived Respondent Of 
His Procedural Due Process 
Rights By Failing To Provide 
Adequate Notice Of Proceedings 
Affecting His Constitutional 
Parental Rights
On April 2, 2009, the Supreme Court 
held that procedural due process is vio-
lated where the Department of Human 
Services fails to adequately notify a 
respondent of proceedings that affect the 
respondent’s constitutional parental 
rights. In Re Rood, 483 Mich 73; 763 
NW2d 587 (2009).

Facts: Respondent, Dorroll Rood, had 
limited contact with his daughter, A, 
until December of 2005, when he and 
A’s mother, Ms. Kops, had an argument 

that resulted in a domestic assault charge 
against respondent.  While respondent 
was incarcerated for the domestic assault 
conviction, A was removed from her 
mother’s care based on allegations of 
neglect.  Once released, respondent was 
informed by Ms. Kops that the Mason 
County Department of Human Services 
(“DHS”) took protective custody of A.  
The DHS did not attempt to contact 
respondent while he was incarcerated.  
Rather, respondent initiated contact with 
the DHS to seek custody of A.  

The DHS informed respondent that 
A would likely be placed back in Ms. 
Kops’ care, but that respondent could set 
up visitations through DHS.  At that 
time, respondent provided the DHS 
with his telephone number and address.  
On March 29, 2006, the court mailed a 
preliminary hearing notice to respondent 
at an incorrect address.  Because he never 
received the notice, respondent did not 
participate in the preliminary hearing, 
during which it was determined that A 
would remain in the care of the DHS.  
An additional hearing was held on June 
8, 2006, relating to the neglect allegations 
against Ms. Kops.  Notice of this hearing 
was sent to respondent’s correct address.  

Though respondent attended the 
hearing and provided the court with his 
correct address, he later testified that he 
had no prior knowledge of the neglect 
allegations and believed that Ms. Kops 
had already regained custody of A.  
Several subsequent hearings were held, 
but notices of those hearings were again 
improperly sent to respondent at an 
incorrect address.  Because respondent 
had no notice of the hearings, he did not 
participate.  As a result, the DHS filed a 
petition to terminate the parental rights 

of both Ms. Kops and respondent, alleg-
ing that respondent contributed to A’s 
unsafe and neglectful environment.  

The trial court found that termination 
of respondent’s parental rights was 
appropriate based on respondent’s prior 
domestic assault convictions and his lack 
of contact with the DHS and the court.  
On appeal, the Court of Appeals 
reversed the termination of parental 
rights and held that, although respon-
dent may have been a “less than ideal 
parent,” the breakdown in communica-
tion was mostly attributable to the state.  

Holding: The Supreme Court affirmed 
the Court of Appeals decision, holding 
that the state deprived respondent “of 
even minimal procedural due process by 
failing to adequately notify him of pro-
ceedings affecting his parental rights and 
then terminating his rights on the basis 
of his lack of participation without 
attempting to remedy the failure of notice.”  
The court further held that the trial 
court clearly erred by ruling that respon-
dent, and not the DHS, was responsible 
for his lack of participation in the pro-
ceedings and for failing to adjourn the 
proceedings so that respondent could 
meaningfully participate.  Ultimately, the 
court noted that “although the state may 
again seek to terminate [respondent’s] 
parental rights, it may not do so until 
[respondent] has been afforded a mean-
ingful opportunity to participate.”

Significance: This opinion supports 
respondents’ rights to procedural due 
process in parental rights cases, by requir-
ing the state to undertake additional 
efforts to provide notice of proceedings 
affecting parental rights and to provide 
respondents the opportunity to mean-
ingfully participate in those proceedings.
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Practice Tip 

By: James Bodary
Siemion Huckaby PC

Dueling Requests To Admit

Some plaintiff ’s attorneys (often 
young attorneys) use multiple requests to 
admit to pin the defense down on issues 
of negligence, cause of death, causation, 
etc.  With such attorneys, the case can 
become a “war of requests.”  The following 
guidelines may be helpful in deterring 
the excessive use of requests to admit:
1. On the day you receive requests to 

admit, send requests to admit to the 
plaintiff ’s attorney of the exact number.  

(It is actually my practice to send the 
same number of requests plus one until 
the plaintiff ’s lawyer gets the message.)

2. Once you dictate requests to admit, 
read them again to make sure that a 
failure to respond works adversely to 
the opposing party.

3. Use the same words that are in the 
plaintiff ’s request or put your request 
in the negative using plaintiff ’s phrases.

4. Since defendants generally have 
greater financial resources to use 
experts, requests to admit dealing 
with expert opinions are generally 
more of a problem for the plaintiff 
than the defendant.  However, be 
certain that professional defendants 
and retained experts see and approve 
the exact language you use in 
answering the requests.

5. All of us routinely include interroga-
tories concerning answers to requests 
that ask the detailed factual basis and 
the witness and/or documents sup-
porting an answer that is anything 
but an unqualified admission. If 
plaintiff evades answering your 
requests or interrogatories, he will be 

unlikely to file motions to compel 
more complete answers.

Anecdotally, an experienced plaintiff ’s 
attorney sent my partner extensive 
requests on causation in a medical mal-
practice wrongful death claim that were 
not returned to the plaintiff ’s attorney.  
A year later, the plaintiff ’s attorney 
decided to change his theories of mal-
practice and causation and would proba-
bly have been obstructed from doing so 
if he had admitted the same requests he 
had sent the defendants.

Finally, I don’t keep secret my strategy 
from the plaintiff ’s lawyer. I tell him that 
he will find the exchange of requests to 
admit uncomfortable and that we should 
allow witnesses to fully explain expert 
testimony at depositions, rather than in 
detailed requests to admit.

Remember that requests to admit 
have to be filed with the court within a 
reasonable time of their service on the 
opposing party. If you missed the time 
frame in which to respond, check the 
court file and if plaintiff has failed to file, 
submit the late response and seek court 
acknowledgment that plaintiff ’s failure 
to file makes your response timely. Be 
sure to file your response.

James W. Bodary was a found-
ing member of Siemion 
Huckaby PC, and is a member 
of the Michigan bar. He 
acquired his undergraduate 
degree in 1969 from the 
University of Notre Dame and 
graduated cum laude from 

Wayne State University Law School in 1974. James 
has specialized in the defense of legal malpractice 
and medical malpractice lawsuits. He has contrib-
uted articles to the Michigan Defense Quarterly 
Journal and to “Legal Rounds” in the journal 
Emergency Medicine. He is a past lecturer at St. 
Joseph Mercy Hospital Risk Management, MICOA 
Insurance Company, the Franklin Eye Institute, 
American Arbitration Association, and Michigan 
Defense Trial Counsel seminars. James has served 
as a mediator in Oakland, Wayne, and Macomb 
Counties. He is a master of the bench for the 
American Inns of Court XI. James has served as a 
director and is now president-elect of the Michigan 
Defense Trial Counsel. 

Jennifer Andreou, Plunkett Cooney, Mount Clemens

Emily Ballenberger, Plunkett Cooney, Mt. Clemens

John F. Clark, Jacobs & Diemer, Detroit

Darrell Grams, The Grams Law Firm, Addison, Texas

Michael D. Wade, Garan Lucow, Grand Rapids

New Members

MDTC Welcomes These  
New Members
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Practice Tip

By: Hal O. Carroll
Vandeveer Garzia

Making A Late Brief Timely  
And Preserving Oral Argument

If you are appellant or appellee, and 
your brief is late, the court will accept it, 
but you will lose the right to oral argu-
ment.  What do you do then?  You can 
file a motion for oral argument immedi-
ately on receipt of the notice and again 
when the appeal is assigned to a panel 
and you get notice of oral argument.  
Sometimes this works, sometimes it 
doesn’t.

But if you are within the permitted 
time for an extension, the better tack is 

to get the extension.  This makes the 
brief timely and restores your right to 
oral argument.  Keep in mind that:
1. You are entitled to a total extension 

of 56 days for the appellant or appel-
lee’s brief.  The court rule says you 
can get 28 days by stipulation and 
another 28 by motion, but the IOPs 
(Internal Operating Procedures) state 
that “by policy an extension of 56 
days is possible.  The extension can e 
achieved by motion alone or by stip-
ulation of the parties followed by a 
motion.”  IOP 7.212(A)(1)-2 (for 
appellants) and IOP 7.212(A)(2)-2 
(for appellees).

2. There is no requirement that the 
motion be filed before the original 
due date.  Some attorneys prefer to 

file the motion for the extension 
before they file the brief.  Another 
approach is to file it with the brief, 
note in the motion itself that the 
brief has been filed, and ask for an 
extension of the exact number of days 
to and including the date of filing.  

3. For the appellant’s reply brief, an 
extension of 14 days can be obtained 
by motion only.  If there is no 
motion, the reply brief will be 
returned.  IOP 7.212(G)-1.

The Internal Operating Procedures 
are available at the Court of Appeals 
website, which is in the directory issue of 
the Bar Journal.

Hal O. Carroll is a founder 
and the chairperson of the 
Insurance and Indemnity Law 
Section of the State Bar of 
Michigan. He is a chapter 
author of Michigan Insurance 
Law and Practice. Contact him 
at hcarroll@VGpcLAW.com or 

hcarroll@chartermi.net, or (248) 312-2909.

Theme: “Emerging Issues In Commercial Litigation”  

Featuring Panelists of Noted Commercial Litigators, Arbitrators, Consultants  

and State and Federal Court Judges.

Keynote Speaker: Michigan Supreme Court Justice Robert P. Young, Jr.

Presentation of Respected Advocates Awards

Panels:  

Hot Topics in Arbitration 

E-Discovery and Michigan’s New Discovery Rules 

Contractual Issues in Commercial Litigation 

Use of Financial Experts in Commercial Litigation 

Trends in Commercial Litigation — A View From the Bench

Save the Date: MDTC 2009 Winter Conference

Michigan Defense Trial Counsel  
2009 Winter Conference

When: Friday, November 6, 2009

Time: 8:30 a.m.–3:00 p.m. 

Where: Troy Marriott  

200 West Big Beaver Rd. 

Troy, Michigan 48084 

248-680-9797 
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Defense Research Institute

By: Todd W. Millar
Smith Haughey Rice & Roegge

DRI Report

With over 22,000 members, DRI is 
continually working to help its members 
improve their law practices.  I would like 
to discuss three things that DRI is doing 
to now help its members.  As always, you 
can find out more about these items and 
more by visiting the DRI website at 
www.dri.org.

2009 Annual Meeting in Chicago
Join fellow MDTC members, DRI 
members and friends in Chicago 
October 7–11, for DRI’s 14th Annual 
Meeting.  Help us celebrate DRI’s 50th 
anniversary, Lincoln’s 200th birthday, 
and lawyers’ important role in the civil 
justice system. Chicago has unparalleled 
sophistication, class and style. Enjoy gor-
geous fall days in a city with fine dining, 
world famous museums, legendary enter-
tainment, shopping and much more. 
Discover why so many visitors fall in 
love with the city every year. In the heart 
of the Midwest’s Great Lakes region, 
Chicago boasts one of the world’s most 
magnificent skylines and is the birth-
place of modern urban architecture 
where some of the first skyscrapers were 
built. Take the words of visionary 
Chicago architect Daniel Burnham to 
heart as you think about making your 

plans to attend the annual meeting in 
this world-class city: “Make no little 
plans. They have no magic to stir men’s 
blood.” Don’t miss this opportunity to 
attend outstanding education programs 
and networking events as you visit with 
friends and colleagues, new and old.  
MDTC’s own Mary Massaron Ross is 
the Annual Meeting Chair.

DRI Commissioned Report on 
the Future of Litigation
DRI commissioned Smock-Sterling to 
interview litigation leaders and report on 
the future of litigation.  The full report 
can be found on DRI’s website. In short, 
the report concludes that the future of 
litigation in the United States is robust – 
based on both the secondary literature 
review and the primary research con-
ducted for this report.  However, there 
are challenges and concerns for those 
planning to practice as trial lawyers in 
the future. Factors contributing to future 
growth in litigation include: 

the future — both commercial litiga-
tion and torts. Many anticipate that 
growth to accelerate in the context of 
the unfolding recession and financial 
crisis. 

the profession to ensure that elec-
tronic discovery rules and other chal-
lenges to an efficient and effective 
civil justice system are addressed pro-
fessionally and systematically. 

the next generation of trial lawyers 
and litigators — including a commit-
ment to developing fundamental 
skills (e.g., writing, argument, discov-

ery, deposition, etc.) and higher order 
capabilities (e.g., trial and ADR 
capabilities). 

-
tration and a predicted decline in the 
adoption of mandatory arbitration 
clauses in commercial contracts – 
pushing disputes back toward the 
civil justice system over time. 

-
ogies enabling defense counsel to 
manage large scale document pro-
duction and document review, as well 
as to present highly effective and 
persuasive cases at trial. 

to the economics of litigation — sug-
gesting solid financial prospects for 
most members of the defense bar. 

-
tional arbitration and global dispute 
resolutions — for those firms and 
practitioners interested in developing 
capabilities in these areas. 

I would encourage you to print off the 
report and share it with your firm’s lead-
ership as litigation will likely play a strong 
role in many firms strategic planning.

Strategies for Promoting 
Participation in the Civil Justice 
System
Many elements of jury service have 
changed since Harper Lee published To 
Kill a Mockingbird.  For one, women and 
minorities now serve on juries. In the 
past, women, African Americans and 
members of other racial and ethnic 
groups were excluded from jury service. 
A series of Supreme Court cases man-

Todd W. Millar is a sharehold-
er in the Traverse City office 
of Smith, Haughey, Rice & 
Roegge. Mr. Millar graduated 
from Purdue University with a 
Bachelors of Science in agri-
cultural education in 1988 
and an Masters of Science in 

agricultural economics in 1990. He earned his 
Doctor of Jurisprudence from Indiana State 
University in 1993, earning the Order of the Barrister. 
His areas of practice include insurance defense, 
commercial and general civil litigation. He can be 
reached at tmillar@shrr.com, or 231-929-4878.
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While the task of reversing hundreds of years of misperceptions is beyond our reach, the DRI Jury 
Service Task Force set out to inquire about the state of jury service in this country and the prospects for 

improvement. 

dated otherwise, and today’s jury pools 
are more inclusive. However, other fac-
tors present continuous challenges to the 
jury system. In recent years the rate of 
civil jury trials has steadily declined in 
favor of alternative dispositions such as 
summary judgments and settlements. 
While the causes of the decline in jury 
trials are many, the role of the jury itself 
cannot be overlooked. To the extent that 
jury service is undervalued or misunder-
stood by participants and the public, 
undervaluation or misunderstanding can 
serve as both a cause and a symptom of 
the decline in jury trials and devaluation 
of jury service.

While the task of reversing hundreds 
of years of misperceptions is beyond our 
reach, the DRI Jury Service Task Force 
set out to inquire about the state of jury 

service in this country and the prospects 
for improvement. Happily, the task force 
found that many organizations have 
studied and researched jury service issues 
and that innovations likely to increase 
understanding of the value of jury ser-
vice are underway. DRI embraces the 
proposition that maintaining a well-
functioning jury system is vital to pre-
serving public confidence in the civil jus-
tice system as a means of resolving 
intractable disputes. It behooves defense 
lawyers to address the stresses on the 
jury system.

As most aspects of jury service are 
based on state law, innovation and 
reform to increase jury service begins 
mainly at that level. DRI’s Jury Service 
Task Force encourages defense attorneys, 
through state and local defense organi-

zations such at MDTC, to promote jury 
service across jurisdictions, by offering 
concrete recommendations to increase 
jury service participation and foster value 
of the jury system. In its published paper, 
found at www.dri.org, the task force 
offers suggestions for projects that state 
and local defense organizations can 
undertake to increase public understand-
ing of the importance of the jury to the 
American legal system. Such projects can 
improve the response rate of those sum-
moned to serve and highlight the value 
placed on their service. The paper also 
collects information about resources 
available to further examine the uniquely 
legal and uniquely human issues sur-
rounding jury service. 

 

When: Thursday, October 1, 2009

Where: Troy Marriott, 200 West Big Beaver Road, Troy, MI 48084

Time: 9:00–3:00 pm

Presenters: Lori A. Ittner, Garan Lucow Miller PC & Richard J. Joppich, Kitch Drutchas 
Wagner Valitutti & Serbrook 

Registration form will be posted on the MDTC web site soon. 

Cost: Members — $165.00
Non-members — $190.00

Call 517.627.3745 with any questions about the Medicare Lien Seminar.

Save the Date: Risk Reduction & Medicare Liens From the Defense Perspective

Michigan Defense Trial Counsel 
Medicare Lien Seminar   

Lori A. Ittner           Richard J. Joppich
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MDTC Annual Meeting & Awards Banquet

June 12 & 13, 2009 • Boyne Highlands, Harbor Springs, MI

David Couch, John Gilleland & Allison Reuter Nicole Proulx, Golden Gavel Award Recipient & Pete Dunlap

Victor Bowman & Deborah Lujan

James Lozier, Excellence In Defense Award 
Recipient & Raymond Morganti.

Madelyne Lawry, Tom Rockwell & Valerie 
Sowulewski

Terry Miglio, Allison Reuter, Jana Berger & Jim Gross 

Tim Diemer, Robert Schaffer, Mark Gilchrest, Dean 
Altobelli & Ed Perdue

Gary Eller & Mike Rinkel

Thinking Outside the (Jury) Box

Using Jury Selection Strategies 
to Evaluate and Prepare Your Case 
from Answer Through Trial

• Education sessions 

• Awards banquet 

• Golf outing

• Fun Run  

Steve Johnston, Vice President & Robert Schaffer, 
President 
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Mr. Brady, Emily Ballengerger, Golden Gavel Award Recipient & John 
Deegan

 John Clark, Hon. Martha Anderson & David Anderson

Robert Schaffer, President Peter Peacock & John Clark 

 James Lozier, Excellence In Defense Award 
Recipient & Robert Schaffer, President 

 John Jacobs, Madelyne Lawry and James Lozier

Tim Belanger, Martha Belanger, Jessie Reiter & Susan Reiter

 James Lozier, Teri Krause & Bob Krause Hon. Kurits Wilder, James Lozier and Ray Morganti 

Allison Reuter & Alan Couture, 2009 Program 
Chairs

MDTC Annual Meeting & Awards Banquet Sponsors: Advanced Practice Consulting, DecisionQuest, Dickinson Wright 
PLLC, Exponent, Forcon International LTD, Fraser Trebilcock Davis & Dunlap P.C., GENEX Services Inc, Leading 
Technologies, LLC, M.P. Holcomb Engineering Corporation, Michigan Legal Copy, Packer Engineering, Inc., Plunkett  
Cooney, ProNational Insurance Company, SEA Limited  
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MDTC Commercial Litigation Mission Statement
Members of MDTC’s Commercial Litigation Section defend the interests of their clients in civil 
litigation, mediation, and arbitration not only throughout the State of Michigan, but nationally 
as well. They understand that resolution of commercial disputes can be an expensive and 
exhausting process that can drain the resources of almost any business. This section strives to 
build a skill set in its members that includes the ability to provide issue spotting, counseling, 
negotiation, mediation/arbitration, and litigation services, all in a timely and cost effective man-
ner. The MDTC Commercial Litigation Section is the gold standard by which lawyers litigating 
the interests of their clients across Michigan shall be judged. This will be accomplished in the 
following manner:

1. Holding regular meetings at which members can learn about new and better practices from 
various industry leaders.

2. Offering networking and other marketing opportunities not only between members but also 
with other organizations and businesses.

3. Regularly contributing articles and case law updates to the MDTC Quarterly that pertain to 
section membership and potential clients.

4. Utilizing the MDTC web site to educate potential clients and referral sources about the 
quality skill of the lawyers in MDTC.

5. Fostering communication and collegiality between members.

MDTC REGIONAL CHAIR
Michigan Defense Trial Counsel has established Regional Chairpersons to best serve the mem-
bership by providing a local presence around the State. The goals of the Regional Chairpersons 
are to:

1. Attend at least one MDTC board meeting annually.

2. Provide articles for the Michigan Defense Quarterly by calling upon members within each 
local area.

3. Provide at least three (3) new members per year to MDTC from your area.

4. Make recommendations to the board regarding promotion of MDTC/events within each 
local area

5. Assist in generating advertising for Michigan Defense Quarterly by providing staff with contacts.

6. Serve on the promotions committee by assisting with increasing attendance at the Winter & 
Summer Conferences.

7. Attend annual orientation session scheduled during the MDTC Summer Conference.

The Board Liaison for these chairpersons will be the Secretary of MDTC. 

New Regional Chair  
& Section

Regional Chairpersons are:  
Dean Altobelli, Lansing 
Keith E. Swanson, Marquette 
Ridley S. Nimmo, II, Flint 
John Deegan, Traverse City/Petoskey
Jeffrey C. Collison – Saginaw/Bay City
Tyren R. Cudney – Kalamazoo
Scott Holmes – South East Michigan
Michael D. Wade – Grand Rapids 

Edward P. Perdue 
Commercial Litigation
Dickinson Wright PLLC 
200 Ottawa Avenue, N.W.  
Suite 1000 
Ph: 616-458-1300  
Fax: 616.458.6753 
Grand Rapids, MI 49503 
eperdue@dickinsonwright.com

Michael D. Wade 
Grand Rapids 
Garan Lucow Miller, P.C. 
300 Ottawa Avenue, NW 
Avenue, Flr 8  
Grand Rapids, MI 49503 
Ph: 616-742-5500 
Fax: 616-772-5566 
mwade@garanlucow.com
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MDTC New Officers 2009–2010 MDTC New Board of  
Directors Members

President: J. Steven Johnston
Berry, Johnston, Sztykiel & Hunt, P.C. 
1301 West Long Lake Rd Ste 250 
Troy, MI 48098 
248-641-1800 • 248-641-3845 
sjohnston@berryjohnstonlaw.com

Treasurer: Phillip C. Korovesis
Butzel Long 
150 W. Jefferson Ste 900 
Detroit, MI 48226 
313-983-7458 • 313-225-7080 
korovesi@butzel.com

Richard J. Joppich
Kitch Drutchas Wagner Valitutti & Sherbrook 
303 Detroit Street Ste 400, P.O. Box 8610 
Ann Arbor, MI 48107 
734-994-7600 • 734-994-7626  
richard.joppich@kitch.com 

Vice President: Lori A. Ittner
Garan Lucow Miller, PC 
300 Ottawa Ave., NW, 8th Floor 
Grand Rapids, MI 49503 
616-742-5500 • 616-742-5566 
littner@garanlucow.com

Secretary: Timothy A. Diemer
Jacobs & Diemer P.C. 
500 Griswold St. Ste 2825 
The Guardian Building 
Detroit, MI 48226 
313-965-1900 • 313-965-1919 
tad@jacobsdiemer.com

Diana Lee Khachaturian 
Dickinson Wright PLLC 
500 Woodward Ave., Ste 4000 
Detroit, MI 48226 
313-223-3475 • 313-223-3598 
dkhachaturian@dickinsonwright.com 
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William W. Jack, Jr. joined Smith, Haughey, Rice & 
Roegge, PC Grand Rapids, in 1975, practicing in the areas 
of health law, medical malpractice defense, general litiga-
tion, and the defense of professional liability actions. 

He served as CEO of the firm from 1991 to 1997 and is 
current President of the Board of Directors.  He is also 
Chair of the firm’s Diversity Committee.

Bill has trained lawyers in advocacy skills for individual law 
firms in several states and has also trained litigation counsel 
for a number of national insurance carriers. In addition, he 
is very active in both his industry and community, having 
held a number of elected positions and memberships in 
legal and community organizations. 

In the past 10 years, Bill has transitioned his practice and 
built a highly successful mediation/alternative dispute reso-
lution practice on his solid reputation as a seasoned trial 
attorney and devotion to the legal community. A certified 
facilitative mediator by the U.S. District Court, Western 
District of Michigan, he has served as mediator and case 
evaluator for more than 300 cases in the state and federal 
courts throughout Michigan. Representative cases include 
catastrophic personal injury, complex multi-party commer-
cial litigation, and complex trademark and intellectual 
property matters.

Admitted to Practice: State Bar of Michigan, 1973

Education: Denison University (B.A., 1969) University of 
Denver. George Washington University (J.D., with honors, 
1973)

Noteworthy

• AV Peer Review Rated, Martindale-Hubbell  

• Listed in “Best Lawyers in America” 

• Listed as a “Michigan Super Lawyer”

• Winner of 2002 ‘Excellence in Defense Award’ from 
MDTC

• Recipient, Service and Mentoring Award, presented by 
the Young Lawyers Section of the Grand Rapids Bar 
Association, 1998

• Recipient, Boss of the Year Award, presented by the 
Grand Rapids Association of Legal Support 
Professionals

• Professional Affiliations

• American Bar Association (Member, Sections on: Tort 
and Insurance Practice; Litigation)

• Federal Bar Association (President, West Michigan 
Chapter, 1991)

• State Bar of Michigan (Member, Sections on: 
Negligence Law; Law Practice Management)

• Grand Rapids Bar Association (President, 1998-1999)

• Member, American Board of Trial Advocates

• American Health Lawyers Association

• Fellow: American Bar Foundation

• Fellow: Michigan State Bar Foundation

• Michigan Defense Trial Counsel (President, 1987-1988; 
Member, Board of Directors, 1986--)

• Team Leader, University of Michigan Law School Trial 
Advocacy Course, 1986-1996

• Faculty, National Institute for Trial Advocacy, 1985—

• Community Affiliations

• Vice President, Kent Medical Foundation

• Planned Parenthood Centers of West Michigan, Board 
of Directors, 1995–2000

William F. Mills has specialized knowledge in the areas of 
personal injury law, product liability law, civil rights, medical 
malpractice, construction site negligence, complex commer-
cial litigation and automotive liability. 

Education: Hope College (B.A. 1968) University of 
Michigan Law School (J.D. 1974) 

Professional Affiliations: Grand Rapids Bar Association (for-
mer Trustee); State Bar of Michigan (Fellow, served on 
numerous committees); elected member of the International 
Academy of Trial Lawyers (limited to 500 attorneys in the 
U.S.); American College of Trial Lawyers; American Board 
of Trial Advocates (Secretary and Treasurer); American Bar 
Association; Association of Trial Lawyers of America; and 
the Michigan Trial Lawyers Association. Has lectured in the 
field of trial tactics and procedures. 

Awards And Achievements: Several of the area’s largest jury 
verdicts in cases involving civil rights, premises liability, 
product liability and commercial litigation, including the 
largest product liability verdict in Kent County, Michigan 
($8.2 million); one of the largest commercial verdicts in 
Kent County, Michigan ($3.3 million). Listed in the 
Woodward & White’s Best Lawyers in America. Listed as 
one of the top 100 “Super Lawyers” in Michigan. 

Military Service: Artillery Officer in Vietnam, where he 
served as a Forward Observer and Firing Battery Executive 
Officer (Awarded two Purple Hearts). 

Community Involvement: Hope Network, Board of Trustees 
(1984–1995, past President and member of the Executive 
Committee); Holland Home Executive Board; Active in the 
community and served on the boards of his church, 
Heartside Ministries and the school district. 

2009 Respected Advocate Award

William W. Jack, Jr.

William F. Mills

The Michigan Association for Justice (MAJ) is proud to announce the recipient of the 2009 Respected Advocate Award as William W. Jack, Jr., of Smith 
Haughey, Grand Rapids, and the Michigan Defense Trial Counsel (MDTC) has also named William F. Mills of Gruel Mills Nims & Pylman LLP, Grand 
Rapids as the recipient of the 2009 Respected Advocate Award.  The annual Respected Advocate Awards, presented each year by MAJ and MDTC, are 
bestowed to an attorney from opposite sides of the courtroom who have a “history of success in civil litigation matters, unfailing adherence to the 
highest standards of ethics and candor in dealing with the court and with counsel, and the respect and admiration of counsel on the opposing side of 
the bar”.Both candidates for the mutual Respected Advocate Awards are selected “in recognition of their superb skills as courtroom adversaries, whose 
civility and decorum distinguishes them as outstanding advocates on behalf of their clients”.The Respected Advocate Awards will be conferred at the 
2009 State Bar of Michigan Annual Meeting Award Banquet on September 16, 2009 at the Hyatt Regency in Dearborn.
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2009
September 11 Open Golf Outing, Mystic Creek 

September 16 State Bar Annual Meeting – Respected Advocate Award 
 Hyatt Regency, Dearborn

September 24 Board Meeting, Okemos, Holiday Inn Express 

October 1 Lien Seminar, Troy Marriott 

November 5 Past Presidents’ Dinner, Troy Marriott

November 6 Winter Meeting, Troy Marriott

2010
January 11 Excellence in Defense Nomination Deadline

January 11  Young Lawyer Golden Gavel Award Nomination Deadline

January 22 Future Planning, TBA 

May 14–15 Annual Meeting, Double Tree, Bay City

Schedule of Events

2009–2010

MDTC is an association of the leading lawyers in the State of Michigan dedicated to representing individuals and corporations in civil litigation. As the 
State’s premier organization of civil litigators, the impact of MDTC Members is felt through its Amicus Briefs, often filed by express invitation of the 
Supreme Court, through its far reaching and well respected Quarterly publication and through its timely and well received seminars. Membership in 
MDTC also provides exceptional opportunities for networking with fellow lawyers, but also with potential clients and members of the judiciary.


