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President’s Corner

By: Joshua Richardson, Foster Swift Collins & Smith PC
jrichardson@fosterswift.com
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Joshua K. Richardson is a shareholder in the

Lansing office of Foster, Swift, Collins &
Smith, P.C., where he concentrates his
practice primarily on commercial litigation,
employment litigation, and
regulatory law.

insurance

Mr. Richardson is admitted to practice law in
Michigan, the U.S. District Court for the
Eastern and Western Districts of Michigan and
the Eastern District of Wisconsin, the U.S.
Sixth Circuit Court of Appeals, and the U.S.
Supreme Court. Mr. Richardson earned his
B.A. from Michigan State University in 2004
and his J.D. from Indiana University School of
Law - Bloomington in 2007.

Mr. Richardson is a member of the State Bar
of Michigan, the American Bar Association,
the Ingham County Bar Association, the
Federal Bar Association, the Defense Research
Institute, and is a Barrister member of the
American Inns of Court. Mr. Richardson also
sits on the Board of Directors for the Boys &
Girls Club of Lansing, where he served as
Chair of the Board in 2015 and 2016.

On The Shoulders of Giants

Advancing the Mission
Together

My first President’s Report mentioned some of the great things that the MDTC
accomplished in the previous year, such as hosting educational seminars and events,
providing amicus support in important appellate cases, and honoring those lawyers
and judges whose integrity, skill, and civility warranted special recognition. I also
mentioned some of the outstanding individuals involved in these accomplishments and
the organization as a whole.

These achievements are surely notable and worth mention, but we can all agree that
good due diligence requires more than a one-year look back. So, for those of us who
enjoy a bit of history, here are some things to consider.

The MDTC was established in 1979 by a handful of dedicated civil litigation
attorneys for the purpose of exchanging ideas and advancing the interests of the civil
defense bar. The organization’s original articles of incorporation identified several lofty
goals, from promoting “improved relations between the legal profession and the public”

to enhancing “the knowledge and improv[ing] the skills of defense lawyers.”
Although the MDTC Quarterly was many years from existence and the idea of

conducting formal educational events was still in its infancy (the term “webinar” would
have no accepted meaning until nearly twenty years later), the organization hit the
ground running. Almost immediately, the MDTC began submitting amicus briefs in
support of issues of interest in civil litigation. Seeing the benefit of the organization’s
input, the Michigan Supreme Court began inviting the MDTC to weigh in on and file

amicus briefs for many of complicated legal issues.

Over the years, the MDTC membership and leadership has continued to grow.
Today, our leadership, including board and committee members and regional and
section chairs, is comprised of 73 individuals, representing 39 separate law firms. But
our reach is so much broader.

We now provide articles, educational events, and additional resources to thousands of
members and non-members, including judges, clients, industry leaders, paralegals and
attorney staff members. Our membership comes from various and diverse practice areas,
including insurance defense, commercial litigation, appellate, labor and employment,
municipal and governmental liability, among many others. The MDTC continues
to file amicus briefs in complicated and impactful cases, and has also weighed in on
various legislative matters having the potential for serious effects on the profession and
the administration of legal justice.

Each of these things is a testament to and is done in support of the MDTC’s
overall mission: o promote excellence in civil litigation.

Michigan Defense Quarterly



This mission can be broken down
into both a desire to benefit the practice
of law, generally, and a desire to serve
and assist the practitioner, specifically. It
seems simple enough, but we could not
achieve our goals without your help,
support, and input. There are many ways

to make an impact, and we invite you to
get involved by attending events,
submitting articles for the Quarterly and
E-news, participating in committees and
practice sections, and volunteering to
draft amicus briefs, among many others
opportunities.

We hope that you will join us as we
continue to carry out the mission of a
great organization that was started many
years ago, and we look forward to
working together in the many years

ahead.

MDTC E-Newsletter
Publication Schedule

December , November 1
March, February 1

June, May 1

September, August 1

please contact:

Alan Couture
ajc@runningwise.com, or

Scott Holmes
sholmes@foleymansfield.com

Publication Date, Copy Deadline

For information on article requirements,

Michigan Defense Quarterly
Publication Schedule

July, June 1

Publication Date, Copy Deadline
January, December 1
April, March 1

October, September 1

For information on article requirements,
please contact:

Michael Cook
michael.cook@ceflawyers.com
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Secret Shopper Recordings: Good Business
Plan or Invasion of Privacy?

By: Nicholas Huguelet and Elaine Dalrymple, Nemeth Law, P.C

Executive Summary

“Secret shoppers” have been used for
decades by retailers as a tool for assuring the
quality of customer service and transactions
in stores. With today’s technology, however,
“secret shoppers” have access to ultra-high-
definition smartphone cameras and built-in
voice recorders to capture their experiences.
The use of this technology, however, may
have several privacy law implications. In
Michigan, whether such recordings are legal
depends primarily on who is doing the
recording, the expectations of the conversing
employee, and where the conversation takes
place.

Senior
labor

Nicholas Huguelet,

Attorney practices in
and employment law and
has represented clients before
federal and state courts,
administrative agencies and
arbitrators in both Michigan
and Ohio. He has experience
representing and counseling both private and public

sector clients in collective bargaining, employment
disputes and statutory and regulatory compliance.

Elaine Dalrymple is a
second year law student at
Wayne State University Law
School. She received her
undergraduate  degree in
Political Science Pre-Law at
Michigan  State  University
in 2015, and was on the
Dean’s List for all four years. At Wayne Law she is
a member of the Journal of Business Law, Business
and Community Law Clinic, and Transactional Law
Competition. She has been a law clerk at Nemeth
Law since May 2018.

In today’s ultra-competitive retail environment, where brick-and-mortar stores
must compete with online sellers, one advantage a “real” store can offer its customers is
face-to-face customer service. To maximize this advantage, retailers have various tools
to measure — and hopefully improve — that experience. One such tool is the “secret
shopper.” A secret or mystery shopper is a person retained by a retailer to evaluate the
in-store experience, under the guise of being a prospective customer. The shopper then
completes a questionnaire, ranking the employees’ customer service skills, how well
the business’s standard procedures were followed, and the overall impression of the
establishment and staff, including store cleanliness, merchandising, maintenance, and
organization.

For retailers, secret shoppers are a useful tool for assuring the quality of customer
service and transactions. It also provides the employer with feedback regarding
particular areas in which the employee excelled, and which areas could use some work.
Historically, though, traditional secret shopping methods were limited by the need for
the shopper to rely on her memory — taking notes during the encounter could expose
the “secret” aspect of secret shopping.

Today, technological improvements such as ultra-high-definition smartphone
cameras and built-in voice recorders, along with the pervasiveness of microphone-
enabled earphones have eliminated the need for secret shoppers to remember every
detail of their experience. Recordings also allow the business to surreptitiously observe
an actual customer interaction and prevent the employee from challenging the shopper’s
recollection of events.

As with most technological advances, though, there is a hitch — is this recording
legal? In Michigan, the answer depends primarily on who is doing the recording, the
expectations of the conversing employee, and where the conversation takes place.

Michigan’s One-Party Consent Rule

On its face, Michigan’s eavesdropping statute suggests — incorrectly — that consent to
record a conversation must be provided by both parties to that conversation. According
to the statute, any person, present or not, during a private conversation, who willfully
uses a device to eavesdrop without the consent of all parties, is guilty of a felony.!
'The “consent from all parties” language suggests that Michigan is a two-party consent
state. In 1982, however, the Michigan Court of Appeals held that the statutory
definition of “eavesdrop,” defined as “overhear, record, amplify, or transmit any part
of the private discourse of others without the permission of all persons engaged in
the discourse,” means that only a party not involved in the conversation is capable of

Michigan Defense Quarterly



SECRET SHOPPER RECORDINGS

eavesdropping.? According to the Court,
then, a participant to a conversation
cannot, by law, “eavesdrop.”

The Court also reasoned that, “absent
a request that discussions be held ‘off the
record’, it is only reasonable to expect
that a conversation may be repeated.”
A “recording made by a participant is
nothing more than a more accurate
record of what was said.” Accordingly,
a participant is not required to obtain
consent from the other participants in
order to record the conversation.” As long
as one person involved in the conversation
consents to being recorded, taping that
conversation is legal. Consent of all is only
required when a third-party is recording
the conversation.®

To ensure full compliance
with the law, an employer
using secret shoppers to
record interactions with
employees should design
such programs with an eye to
who is recording the
conversation, who the
participants are, where the
conversation is taking place,
where the recording is made,
and whether anyone is
listening contemporaneously
to the recording.

Ferrara v Detroit Free Press illustrates
just how far this expectation that a
conversation may be repeated can be
pushed.” There, the plaintiff’s ex-husband
recorded his phone conversation with
the plaintiff, without her knowledge.®
During the call, the plaintiff made a
number of religious and racial slurs.’
The ex-husband then provided the
recording to a local newspaper, which
reported on the plaintift’s statements.”
The plaintiff sued her ex-husband and
the newspaper for violations of federal
wiretapping laws as well as Michigan’s
eavesdropping statutes.”! Because the

Vol. 35 No. 2 ¢ 2018

plaintiff’s ex-husband was a participant
to the conversation and was the one who
actually recorded the conversation, the
Sixth Circuit Court of Appeals affirmed
judgment in favor of the defendants on
the eavesdropping count, reaffirming the
idea that it is reasonable to expect that
your conversations may be repeated by a
participant.’

Wearing a Wire

While it may be reasonable to expect
that your conversations may be repeated
(or even published in the newspaper), does
that expectation change based on how
quickly the conversation is repeated to a
third party? In Dickerson v Raphael, the
plaintiff’s daughter took the plaintift to a
public park in Ann Arbor and confronted
plaintiff on her income, the stability of
her marriage, and her involvement in the
Church of Scientology.”® 'The plaintiff’s
daughter initiated the conversation in
a public place with the planned intent
of airing it on the Sally Jessy Raphael
television show.™ To accomplish this,
the plaintiff’s daughter agreed to wear a
wire.’® As the plaintiff and her daughter
were talking, the conversation was picked
up by microphone and transmitted to
a nearby van.’® Inside the van, a private
surveillance company listened to and
recorded the conversation.”” Excerpts
from the conversation were then aired on
national television.'”® The plaintiff sued
her daughter, Sally Jessy Raphael, the
production company and the surveillance
company.” In sustaining the plaintiff’s
claims, the Court held that transmitting a
conversation by wearing a wire violated the
eavesdropping statute.”* The surveillance
team — which made the recording — was
not a participant in the conversation, but a
third-party using a device to eavesdrop on
a conversation without the consent of all
of the participants in the conversation.?!
Accordingly, the defendants had violated

the eavesdropping statute.?

While the plaintiff’s daughter could
have legally recorded the conversation
herself and then played the recording for
everyone inside the van, it was not legal
for her to simultaneously transmit that
conversation into the van for recording.

As a non-participant, a third party
becomes an eavesdropper, absent consent
of all parties. Accordingly, a participant
— and only a participant — can record a
conversation without the consent of all
participants.

Private Conversation Concerns

In addition to ensuring that the
recording is done by the secret shopper
and not by a remote third-party,
companies employing secret shoppers
should also ensure that the recorded
individual does not have a reasonable
expectation of privacy in the conversation.
In determining whether a conversation
is private, surprisingly, the substance of
the conversation is generally irrelevant.
Courts instead focus on the expectation
of the speaker. A private conversation is
one in which “a person reasonably expects
to be free from casual or hostile intrusion
or surveillance.”® Or, put more simply,
a conversation is private if the speaker
“intended and reasonably expected that
the conversation was private.”*

Thus, if a recorded conversation occurs
in an area where people are “free to come
and go from the room, and listen to the
conversation as they please[],” there is
no reasonable expectation of privacy.* A
recording of a conversation held in the
public area of a retail store likely would
not violate the statute. The outcome might
be different, however, if the employee
leads the secret shopper to a private office
to have a conversation.

Recording in Private Areas

In addition to the eavesdropping
statute, Michigan law prohibits a person
from “[i]nstall[ing], plac[ing], or us[ing]
in any private place, without the consent
of the person or persons entitled to privacy
in that place, any device for observing,
recording, transmitting, photographing, or
eavesdropping upon the sounds or events
in that place.” A private place is defined as
“a place where one may reasonably expect
to be safe from casual or hostile intrusion
or surveillance but does not include a
place to which the public or substantial
group of the public has access.” 'This
language has been interpreted to apply



SECRET SHOPPER RECORDINGS

to common sense locations, such as the
stall of a public restroom? and a private
bedroom.” When determining whether
an individual has a reasonable expectation
of privacy in a place, courts consider
the specific features and nature of the
location in which a video recording is
made, including the design of the walls,
type of door, and purpose of the space in
question.® 'Therefore, a recording made
in an area generally open to the public,
such as a retail store into which anyone
could enter during business hours, would
likely not violate this statute. A recorded
conversation between employee and secret
shopper, however, that takes place inside
a changing room could be interpreted by
the court as a “private place” and violate
the invasion of privacy statute.

Avoiding Illegal Recordings

For the most part, Michigan statutory
law and case law provides direction as to
what can and cannot be done with respect
to recording others without their consent.
To ensure full compliance with the law, an
employer using secret shoppers to record
interactions with employees should
design such programs with an eye to who

is recording the conversation, who the
participants are, where the conversation
is taking place, where the recording is
made, and whether anyone is listening
contemporaneously to the recording. As a
felony punishable by imprisonment up to
two years and a $2,000 fine, violation of
the eavesdropping statute carries a hefty
penalty.®!

Employers wishing to wuse secret
shopping, need to ensure the above
guidelines are followed, to save time,

headache, and legal fees.

Endnotes
1 MCL 750.539c (emphasis added).

2 Sullivan v Gray 117 Mich App 476, 482-
483; 324 NW2d 58 (1982).

3 Id. at 482.

4 Id.

5 Id. at481.

6  Different standards would, of course, apply

to recordings made for law enforcement
purposes, including but not limited to the
necessity of obtaining warrants. See People v
Collins, 438 Mich 8; 475 NW2d 684 (1991)
for a discussion of law enforcement officers
monitoring police informants.

7 Ferrara v Detroit Free Press, Inc, 52 Fed Appx
229, 231-232 (CA 6, 2002).

8 Id.at230.

10
11
12
13

14
15
16
17
18
19
20
21
22
23

24

25

26
27
28

29

30

31

Dickerson v Raphael, 222 Mich App 185, 190;
564 NW2d 85 (1997), revd on other grounds
461 Mich 851 (1999).

Id. at 189.
Id. at 190.

Id. at 193.

Id. at 195.

Id. at 198-99.

People v Stone, 463 Mich 558, 563; 621
NwW2d 702 (2001).

Dickerson v Raphael, 461 Mich 851, 851; 601
NW2d 108 (1999).

Bowens v Ary, Inc, 489 Mich 851, 843-844;
794 NW2d 842 (2011).

MCL 750.539d(1)(a).

MCL 750.539a(1).

People v Abate, 105 Mich App 274; 306
NW2d 476 (1981).

Lewis v LeGrow, 258 Mich App 175; 670
NW2d 675 (2003).

See, e.g., Abate, supra note 28 at 276-279
(considering the height of the walls around the
stalls, the latching door, and the fact that the
stall was designed to ensure privacy).

MCL 750.539e.

Forensic & Engineering Consulting Services

Accident Reconstruction

Fire Origin & Cause

across the US and the world.

Water L

Fire Modeling & Fire S

Forensic & Consulting

Engineering

JENSEN HUGHES

Laboratory Se
& Equipment

ensenhughes.com
jensenhughes.com/experts

Construction Defect

vices, Testing

olololo

Michigan Defense Quarterly



Consider Removing Your Next PIP Case To

Federal Court’

By: Matthew S. LaBeau, Collins Einhorn Farrell PC

Executive Summary

Removal of a no-fault claim to federal court
can be a favorable maneuver that ultimately
proves beneficial to the defense of the claim.
In an instance where the state court jury pool
is considered to be adverse, a federal jury
pool will pull from a wider geographical
region and may provide a better opportunity
to select a more favorable jury. Additionally, a
complex matter may be more appropriate in
federal court, where more time and resources
can be utilized to bring the matter to a favor-
able conclusion. To remove a no-fault case to
federal court, however, several procedural
requirements must be met in order for the
federal court to retain jurisdiction over the
case. Where these requirements are met, the
removal of a no-fault case to federal court can
completely alter the course of the litigation,
and even the playing field for the insurance
carrier.

Matthew S. LaBeau is a partner
at Collins Einhorn Farrell PC.
He focuses his practice on
defense litigation in first-party
no-fault claims, uninsured and
underinsured motorist claims,
negligence,
premises liability,  general
negligence, and contractual disputes. Matthew has

automobile

extensive experience in defending catastrophic no-
fault claims, as well consulting insurers regarding
catastrophic claims prior to litigation. His email
address is matthew.labeau@ceflawyers.com.
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Introduction

Throughout the course of litigation, there are certain facts and circumstances that
favor one side or the other. The venue and presiding judge in a given matter can
significantly impact the outcome of litigation. All too often, insurance carriers find
themselves before a judge, or in a county, that is favorable to the plaintiff. Unlike the
facts that develop through the case, the venue and presiding judge will remain static
throughout the litigation. One way, though, to even the playing field in a first-party
no-fault case may be to remove the matter to federal court. In the right circumstances,
removal can be beneficial in obtaining a favorable outcome for the carrier.

Why Consider Removal?

Removal of a claim to federal court may be an opportunity for an insurance carrier
to even the playing field. When a matter is filed in state court, it is important to assess
the venue where the case is pending. If the jurisdiction or judge is favorable, then
removal of the matter may not be the best course of action. However, in an instance
where the state court jury pool is considered to be adverse, a federal jury pool will pull
from a wider geographical region and may provide a better opportunity to select a more
favorable jury. In addition, the judge presiding over the state court action may, either by
experience or reputation, be more likely to give the benefit of the doubt to the opposing
side. Removal of the matter to federal court may provide an opportunity to draw a jurist
who will be more favorable to your position.

The complexity of the issues involved in the case should also be considered. There
are state-court venues that have more knowledge of no-fault cases. If the case involves
a matter of complex statutory interpretation, or a complicated coverage issue that is
germane to cases under the no-fault act, a state-court judge with experience in such
matters may be beneficial to the defense. On the other hand, there are also state-
court venues where, regardless how experienced, the judges have congested dockets
with limited time and resources to devote to each case. In that instance, a complex
matter may be more appropriate in federal court, where more time and resources can
be utilized to bring the matter to a favorable conclusion.

Another consideration is your opposing counsel. There are aggressive attorneys that
masterfully utilize the broad discovery rules in the state of Michigan to their advantage.
The Federal Rules of Civil Procedure are narrower and can be utilized to shield the
insurance carrier from extensive and far-reaching discovery. In addition, motion
hearings in federal court are frequently only permitted by leave of the court, and are
not on a weekly scheduled docket. Once again, this can potentially limit the outlay of
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defense costs as well as limiting discovery
disputes since there could be a delay in
the court’s addressing of the issue.? Lastly,
there are certain attorneys who are better
known to judges and juries in a certain
jurisdiction by way of routinely practicing
in the venue and being otherwise well
known in the community. Removal of
a claim can neutralize the advantage
opposing counsel may have by selecting
a jurisdiction with a larger jury pool and

appointed judge.

The Basics of Federal Jurisdiction

A case can be removed from state court
to federal court if the case could originally
have been filed in federal court.’ As most
of us recall from our civil-procedure course
in law school, there are two primary bases
for federal-court jurisdiction over a civil
action: federal question and diversity. The
Michigan no-fault act* controls claims
for personal-injury-protection benefits.
Therefore, claims for such benefits do not
involve a federal question. Accordingly, the
primary basis to seek federal jurisdiction
over a claim for no-fault benefits is by way

of diversity.

In the instance of diversity jurisdiction,
federal courts have original jurisdiction
over all civil actions between citizens
of different states if the amount in
controversy $75,000.° ‘The
general rule is that a corporation is
deemed a citizen of the state in which it is
incorporated and the state where it has its
principal place of business.®

exceeds

Diversity jurisdiction is broader for “any
direct action against the insurer of a policy
or contract of liability insurance, whether
incorporated or unincorporated, to which
the action the insured is not joined as a
party-defendant.” In that instance, an
insurer is also a citizen of “every State
and foreign state of which the insured is a
citizen.”” In Ljuljdjuraj v State Farm Mut
Auto Ins Co, 774 F3d 908 (CA 6, 2014),
the Sixth Circuit Court of Appeals held
that this exception does not apply to a
claim for first-party no-fault benefits.®

It should also be noted that, even in
instances where diversity requirements are
otherwise met, a case is not removable on

10

the basis of diversity when any defendant
is a resident of the state in which the suit
is brought.” For example, if a plaintiff who
resides in Florida files an action in state
court in Michigan, and the defendant is a
citizen of Michigan, the claim cannot be
removed to federal court.

Therefore, for a no-fault carrier to
remove a state-court action filed in
Michigan, the carrier mustbe incorporated
and have a principal place of business
outside of the state of Michigan. From
time to time, a Michigan based carrier is
sued for no-fault benefits in another state.
Such an action would be removable as
long as all other requirements are met.

The removal of a no-fault case
to federal court can
completely alter the course of
the litigation, and even
the playing field for the

insurance carrier.

The Timing for Removal

If a defendant wishes to remove the
case to federal district court, it must file
a notice of removal within 30 days after
being served with the complaint.’® It is
important to note, however, that this is
not the only opportunity to remove a case
to federal court. If it is not evident based
upon the initial pleadings that a case is
removable, a case may also be removed to
federal court within 30 days after receipt
“by the defendant, through service or
otherwise, of a copy of an amended
pleading, motion, order, or other paper
from which it may first be ascertained that
the case is one which is or has become

removable.”!!

The Sixth Circuit has never fully
expounded the meaning of “other
paper” for purposes of removal. The
court has indicated that, as a general
matter, documents such as deposition
transcripts, answers to interrogatories and
request for admissions, amendments to
ad damnum clauses of complaints, and
correspondence between the parties and
their attorneys or between attorneys may

constitute “other papers” for the purposes
of removal.”? If the initial pleading lacks
solid and unambiguous information that
the case is removable, the defendant must
file a notice of removal within 30 days of
receipt of an amended pleading, motion,
order, or other paper that contains solid
and unambiguous information that the
case is removable.’® Several courts have
interpreted that as “other paper” for the
purposes of removal to apply to papers
and documents involved in the case being
removed."

At the initial pleadings stage, it is not
unusual for a carrier to be unaware of
the total amount of benefits claimed by a
plaintift in a lawsuit for no-fault benefits.
It may not be until the plaintiff responds
to written discovery requests that it is first
learned that the plaintiff is seeking an
amount that exceeds $75,000. Therefore,
an attorney representing a diverse
insurance carrier should be vigilant
in reviewing the plaintiff’s discovery
responses, and should timely file a notice
of removal if appropriate.

A question may arise as to whether
documentation submitted within the
claim file, prior to the filing of a lawsuit,
constitutes information sufficient to give
notice that a claim is removable. Case
law in the Sixth Circuit would suggest
that information compiled before the
filing of the lawsuit would not necessarily
be considered an “other paper” for the
purposes of removal.’® Therefore, just
because documentation was submitted
to a carrier prior to the filing of a lawsuit
does not necessarily mean that a case is
removable.

Ideally, counsel obtains a copy of the
claim prior to the filing of responsive
pleadings, but that is not always the case.
If the claim file materials suggest that
the amount in controversy would exceed
$75,000 at the time of filing responsive
pleadings, then counsel should strongly
consider filing a notice of removal at
that time. If the amount in controversy
is not clear from the claim file materials,
however, a failure to remove the matter at
the time responsive pleadings were due
may not be fatal to a successful removal of
the matter to federal court at a later date,
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upon receipt of additional documents. An
argument can be made that, regardless
of what was contained in the claim file,
it does not constitute “other paper” for
purposes of the removal statute, and that
the claims and/or damages the plaintiff
is claiming entitlement to in a lawsuit
is not discernible until assertions are
made through required disclosures in the
discovery process.

The Amount in Controversy
Requirement

As referenced above, the minimum
jurisdictional amount for a civil action
based on diversity jurisdiction in federal
court is $75,000. As a general rule,
the court considers whether it had
jurisdiction at the time of removal, not
whether it has jurisdiction based on post-
removal events.’® Therefore, because no-
fault benefits are not payable until they
are incurred under MCL 500.3107, any
expenses incurred after removal for which
the plaintiff may seek reimbursement are
not considered in determining whether
the $75,000 diversity jurisdictional

requirement is met."”

There are circumstances where federal
courts have departed from this general
rule. In Herring v State Farm Mut Auto
Ins Co,"® the plaintiff sought $30,096 in
attendant care benefits already incurred,
ongoing benefits without any end date,
and a declaratory action seeking future
damages. In that circumstance, the court
found that the amount in controversy
was met. In other cases with similar facts,
however, this argument was rejected.”

The Michigan no-fault act provides
for statutory interest and attorney fees
pursuant to MCL 500.3142 and MCL
500.3148. A plaintift’s claim for interest
and attorney fees can be considered as
part of the amount in controversy for
purposes of the amount in controversy
requirement.”® A defendant must prove
that the amount of interest and attorney
fees more likely than not makes up any
difference between the claimed benefits
and the jurisdictional requirement of
$75,000.

An interesting wrinkle involves the
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assignment of claims to providers in the
wake of the Michigan Supreme Court’s
opinion in Covenant v State Farm Mut
Auto Ins Co.?? In that case, the court found
that there is only one cause of action for
no-fault benefits and it belongs to the
injured claimant. While carriers continue
to challenge whether a claim for no-
fault benefits can be lawfully assigned
to a medical provider, the Covenant
decision suggested and subsequent Court
of Appeals decisions have operated as
though such a right exists. The question
then becomes whether an expense that
is assigned prior to or subsequent to
removal can be considered as part of the
amount in controversy requirement. At
this point, there is no clear direction on
this issue and room to argue for or against
jurisdiction.

Another consideration relevant to the
$75,000 threshold is whether an action
by a claimant and a provider, or multiple
providers can be aggregated together
to meet the amount in controversy
requirement. Current case law would
suggest that the claims can be aggregated
to meet the requirement. Two or more
claims asserted by a single plaintiff against
a single defendant may be aggregated for
the purposes of determining whether
the amount in controversy requirement
is met.” Considering that the Covenant
decision found that there is one claim for
benefits, there is an argument that medical
providers are merely assigned a portion of
a claimant’s overall claim as a whole.

Therefore, for a no-fault
carrier to remove a state-court
action filed in Michigan, the
carrier must be incorporated
and have a principal place of
business outside of the state
of Michigan.

Notice of Removal

A defendant seeking to remove a
claim to federal court must file a notice
of removal in the federal district court
“containing a short and plain statement of

the grounds for removal.”* In Michigan,
a plaintiff need only state that a claim
seeks damages in excess of $25,000 to
be within the jurisdiction of the circuit
court. Therefore, in such circumstances,
the amount stated in the initial pleadings
is not deemed to be the amount in
controversy.”® In that case, the notice
of removal may assert the amount in
controversy and removal is appropriate on
that basis if the district court finds, by a
preponderance of the evidence, that the
amount in controversy exceeds $75,000.%

Federal judges recommend that the
notice of removal be as detailed as possible
to avoid an order from the court requesting
that the defendant show cause as to why
the matter should not be remanded.”” In
the instance of diversity jurisdiction, that
includes identifying the citizenship of the
parties, and every basis on which removal
is sought. This also includes referencing all
information that supports the defendant’s
assertion that the amount in controversy
exceeds $75,000. A defendant’s notice
of removal, though, need include only a
plausible allegation that the amount in
controversy exceeds the jurisdictional
threshold. Evidence establishing the
amount is required by 1446(c)(2)(B) only
when the plaintiff contests, or the court
questions, the defendant’s allegation.?®

Challenging Removal

There are circumstances
plaintiff may approve of removing the
matter to federal court. If that is not the
case, though, a plaintiff can challenge the
removal by way of a motion to remand. A
motion to remand based on a defect other
than lack of subject-matter jurisdiction
must be made within 30 days after filing
of the notice of removal.?’

where a

A common basis for challenging the
removal of an action is that the notice
was not timely filed. As referenced
above, a defendant must remove a case
within 30 days after service of the
complaint, or within 30 days of receipt
of certain information which allows the
party to ascertain that the case is or has
become removable. The argument in
this instance is that the defendant had
sufficient information at the time of
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initial responsive pleadings and should
have removed the case at that time based
on allegations in the complaint. In the
instance of where a case subsequently
becomes removable, the argument is that
the defendant did not act timely when
sufficient information was received.

Another common basis for challenging
the removal is that the amount in
controversy does not exceed the minimum
jurisdictional limit, ie. $75,000. A
plaintiff can argue that, at the time of
removal, the outstanding claim does
not exceed $75,000, and argue that the
court cannot consider ongoing incurred
benefits. A plaintiff can also argue that,
while there may be a large amount of
benefits anticipated, such as future home
modifications, van modifications, or
attendant care, the claim is not incurred
and should not be considered as part of
the amount in controversy. It should be
noted, however, that the court can always
remand a case if it discovers at any time
before the final judgment that it lacks
subject-matter jurisdiction.®® Therefore, a
plaintiff can argue that if certain benefits
are no longer being claimed, or cannot be
claimed, the case can be remanded®'.

Generally, with exceptions that do
not apply to no-fault cases, a remand
order cannot be appealed.? Therefore,
the district court has sole authority as it
relates to whether to remand a claim for
no-fault benefits to state court.

Conclusion

In certain circumstances, removal of a
no-fault claim to federal court can be a
favorable maneuver that ultimately proves
beneficial to the defense of the claim.
There are certain strategic considerations
to take into account. There are also strict
procedural requirements that require
diligence and forethought. A plaintiff,
though, is not without recourse if state
court is the desired venue. The removal
of a no-fault case to federal court can
completely alter the course of the
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litigation, and even the playing field for
the insurance carrier. Therefore, defense
attorneys, consider removing your next
no-fault case to federal court.
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New Rules Governing Exhibits in the
Michigan Court of Appeals

Until recently, parties could submit exhibits to the Michigan Court of Appeals any
way they chose. Some advocates took the lack of governing rules as an opportunity to
think creatively about how best to present their cases. But some advocates chose not
to submit exhibits at all, apparently assuming judges could rely on the official, paper
record in each case.

This state of affairs often left the Court of Appeals with a problem. There’s only one
paper record, so only one of the three judges on a panel could have access to the record
at a time. When parties didnt submit important records as exhibits, two judges from
each panel had to rely on the briefs until their chambers got an opportunity to review
the paper record.!

The Michigan Supreme Court adopted a new rule to eliminate this problem. Effective
September 1,2018, Michigan Court Rule 7.212(]) requires parties in most civil cases to
submit appendices with appeal briefs. (Child-protection proceedings and noncriminal
delinquency proceedings are exempt, and there are different rules for appeals from the
Michigan Public Service Commission and the Michigan Tax Tribunal.)

Required Content
'The appellant’s appendix must include:

* The orders at issue in the appeal, along with any transcripts of findings of fact and
conclusions of law;

* The trial-court docket;

* The relevant pages of transcripts, along with any surrounding pages that might
provide context;

* Copies of any challenged jury instructions, relevant transcript pages, and requests
for the instruction at issue; and

* Anything else that’s relevant—although parties can exclude copies of lower-court
briefs unless they’re necessary for a preservation issue.

Appellees aren't required to submit an appendix but they can submit one if they’re
dissatisfied with the appellant’s. The new rule cautions appellees not to include materials
found in the appellant’s appendix. The rule also encourages joint appendices when there
are multiple parties on one side of the “v.”

Submitting Appendices
Michigan Court Rule 7.212(]) contains a number of specifications for formatting
and submitting appendices:

* It limits appendices to 250 pages. If you need to submit more than 250 pages of
exhibits, you'll need to submit separate volumes.

* Parties must submit transcripts in full-page form rather than condensed, four-
pages-to-a-sheet form.

* An appendix must have a cover with “Appellant’s Appendix” or “Appellee’s
Appendix”in bold.

* An appendix must have a table of contents that lists the volume and page number
of each relevant document.
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* If you're submitting a paper appendix,
you must tab and bind each volume
separately. You'll need to submit five
copies.

*If youre submitting an appendix
electronically, each appendix must be
an independent PDF. You also need to
bookmark each document.

Consequences for Failure to
Comply

When the Michigan Supreme Court
sought comments before adopting these
amendments, the draft rule granted the
Court of Appeals authority to sanction
attorneys who didn’t submitan appropriate
appendix. The draft stated: “Failure to
comply with any part of this rule may
result in monetary sanctions against the
attorney that failed to comply.”

That was a bit harsh. As the State Bar
of Michigan’s Appellate Practice Section
stated in its comments to the proposed
rule, it makes more sense for the court to
use its usual notice-and-opportunity-to-
cure procedure.® That is, the court should
issue one of its standard notices of defect
and give the party 21 days to fix the
problem.

'The Michigan Supreme Court evidently
agreed with the Appellate Practice
Section. It eliminated the proposed
monetary-sanctions  rule.  Michigan
Court Rule 7.212(]) is now silent about
remedies for nonconforming appendices
(or failure to file an appendix). It’s likely,
however, that the Court will follow its
usual practice for nonconforming briefs,

giving parties 21 days to fix any problems.

Best Practices

There’s much to like about the new
rule. Having to submit exhibits will make
it a little harder for appellants to make
unsupported claims about the record.
We should also see more precision and
uniformity in citations to the record in

the Court of Appeals.

The rule’s only real burden is that
parties will have to finalize briefs a little
earlier. It used to be possible to completely
finish a Court of Appeals brief before
assembling exhibits. Now, attorneys will
need to complete a draft, prepare an
appendix, and then return to the draft to
add references to appendix page numbers.
That will involve a little more planning.
But that’s surely a small price to pay for
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ensuring that each Court of Appeals
judge has the records he or she needs to
prepare for argument.

Appealability of Dismissals
“Without Prejudice”

A fundamental of appellate
jurisdiction is the need for a “final”
decision. In Michigan, a final judgment
or order is typically “the first judgment or
order that disposes of all the claims and
adjudicates the rights and liabilities of all
the parties.” MCR 7.202(6)(a)(i). So what
about dismissals “without prejudice,”
i.e., dismissals that permit the action
potentially to be refiled later? Are those
orders immediately appealable as a matter

of right? It depends.

rule

On the one hand, the Michigan Court
of Appeals has strongly rebuked the
notion that stipulated orders dismissing
claims “without prejudice” may be
appealed, even if they also dismiss other
claims involuntarily. Since an order
dismissing less than all of the claims of all
of the parties is not a “final order” for the
purpose of bringing an appeal as of right,
it is tempting to consider stipulating to
the dismissal of the remaining claims
or counterclaims “without prejudice” or
with some other language preserving the
ability to reinstate those claims in the
event of an appellate reversal. But the
Court of Appeals rejected that approach
in Gity of Detroit v Michigan, 262 Mich
App 542; 686 NW2d 514 (2004). The
Court explained that dismissing claims
without prejudice creates the possibility
of “piecemeal” appeals, which the court
rules are designed to prevent:

The parties’ stipulation to dismiss
the remaining claims without
prejudice is not a final order that
may be appealed as of right; it
does not resolve the merits of the
remaining claims and, as such,
those claims are “not barred from
being resurrected on that docket
at some future date.” Wickings v
Arctic Enterprises, Inc, 244 Mich
App 125, 136; 624 NW2d 197
(2000). The parties’ stipulation
to dismiss the remaining
claims was clearly designed to
circumvent trial procedures and
court rules and obtain appellate
review of one of the trial court’s
initial determinations without

precluding further substantive
proceedings on the remaining
claims. This method of appealing
trial court decisions piecemeal is
exactly what our Supreme Court
attempted to eliminate through
the “final judgment” rule.

Id. at 545.
On the other hand, the Court has
distinguished situations involving

dismissals “without prejudice” that are
involuntary. In MLive Media Group v
City of Grand Rapids, 321 Mich App
263; 909 NW2d 282 (2017), the city of
Grand Rapids filed a declaratory action in
federal court secking a determination of
its rights and obligations with respect to
recordings made of calls to a non-public
police department telephone line. While
that case was pending, the Grand Rapids
Press, which had requested copies of the
recordings under Michigan’s Freedom of
Information Act, filed a complaint in the
Kent County Circuit Court seeking to
compel disclosure of the recordings. The
trial court dismissed the claim without
prejudice, deferring to the federal action
under the doctrine of comity. On appeal,
the city argued that the Court of Appeals
lacked jurisdiction over the appeal, citing
Detroit and arguing that the dismissal
without prejudice rendered the trial
court’s order non-final. The Court of
Appeals disagreed, reasoning that Dezroit
was distinguishable because it involved
claims dismissed by stipulation:

[T]he
order denying MLive’s motion
for summary disposition and
dismissing MLive’s only claim
without prejudice after reviewing
both parties’ opposing arguments.
Therefore, the order is final, MCR
7.202(6)(a)(i), and Detroit is
distinguishable on the facts. [1d. at
268.]

The Court of Appeals has reached a
similar result in cases involving dismissals
without prejudice in favor of arbitration,
so long as the trial court does not retain
jurisdiction. See Rooyaker & Sitz, PLLC
v Plante & Moran, PLLC, 276 Mich App
146; 742 NW2d 409 (2007) (“[Blecause
there was nothing left for the trial court
to decide and it did not state that it was
retaining jurisdiction [when it dismissed
the case in favor of arbitration], we

trial court entered an
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conclude that the trial court’s order was a
final order appealable as of right.”).

The same goes for cases dismissed
under the doctrine of primary jurisdiction
(i.e., where a case must initially be
decided by an administrative agency). See
Attorney General v Blue Cross Blue Shield of
Michigan, 291 Mich App 64, 75-76; 810
NW2d 603 (2010) (“[ T]here was nothing
left for the trial court to decide regarding
count II after its decision to refer the
claim to the OFIR Commissioner, and the
trial court did not state in the October 6,
2008, order dismissing that count without
prejudice that it was retaining jurisdiction
of that count. . . . Therefore, here as in
Rooyakker, there was nothing left for the
trial court to decide, and all claims were
finally ‘disposed’ of within the meaning of
MCR 7.202(6)(a)(1).”).

As cases like MLive, Rooyaker, and
Attorney  General ~ demonstrate  (and
likely others), dismissing a case “without
prejudice” does not necessarily prevent
an order from being appealed as a matter
of right. So long as the dismissal order
was not stipulated to, and the trial court
did not retain jurisdiction, there is an
argument that the order is final and may
be appealed.

Endnotes
See generally the Court of Appeals’ Janu-
ary 30, 2018 comments to ADM 2016-25,
Proposed Amendment of MCR 7.2122
Requires Appellants to File an Appendix with
the Court of Appeals, available at: https://
courts.michigan.gov/Courts/MichiganSu-
premeCourt/rules/court-rules-admin-matters/
Comments%?20library%204%20recvd%20
from%20Sept%202017%20and%20be-
yond/2016-25_2018-01-30_CommentFrom-
COA .pdf (last visited September 15, 2018).

Proposed Amendment of MCR 7.212,
available at: https:/courts.michigan.gov/
Courts/MichiganSupremeCourt/rules/
court-rules-admin-matters/Court%20
Rules/2016-25_2017-10-17_Formatte-
dOrder_PropAmendtOf7.212.pdf (last visited
September 15, 2018).

Appellate Practice Section Public Policy
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Statute of Limitations & Redundant Claims in Legal Malpractice
Actions

Black v Attorney Defendant, unpublished per curiam opinion of the Court of Appeals,
issued May 17, 2018 (Docket No. 338411); 2018 WL 2269759; 2018 Mich App
LEXIS 2477.

Facts:

Attorney defendant represented plaintiff Black related to a patent application.
The engagement letter provided that the defendant would prepare and file a patent
application with the United States Patent and Trademark Office (‘USPTO?”). The
letter also described other steps that might occur in the event of a rejection of the
application and the costs associated with that work. According to the letter, it wasn't
necessary to enter into a new engagement agreement should additional work become
necessary. If Black agreed to the costs, then the defendant would do the work.

The defendant filed the patent application on November 7, 2014. After filing, Black
noticed an error that required filing an amended application. Black also discovered
similar patents, which necessitated providing supplemental information to the USPTO.

On November 10, 2014, the defendant notified Black that he would file an amended
application. The defendant renewed that promise as late as January 8,2015. But there’s
no evidence that the defendant ever filed an amended application. The defendant also
quoted additional fees to address the supplemental disclosures to the USPTO, but
Black did not agree to the fees.

On May 10, 2016, the defendant notified Black that he was withdrawing as counsel.
'The withdrawal letter stated: “The agreed upon work was completed on November
7, 2014.” By that time, Black had already hired counsel to represent him to pursue
potential claims against the defendant.

Ultimately, the USPTO deemed the application abandoned. Black filed a lawsuit
against the defendant on November 29, 2016 alleging legal malpractice, breach of
fiduciary duty, and fraud claims. The trial court dismissed the lawsuit, finding that the
defendant completed the work he was retained to do on November 7,2014. Therefore,
the two-year statute of limitations period had run. Moreover, the trial court held that
all of Black’s claims sounded in legal malpractice and were subject to that limitations
period. Black appealed.

Ruling:

The %ourt of Appeals held that Black’s claim wasn’t time-barred. The court rejected
the defendant’s argument that the engagement letter only bound him to prepare and
file the patent application. The terms of the letter and attorney’s actions were enough to
establish an attorney-client relationship that existed long after the November 7, 2014
filing of the patent. Most convincing to the court was the defendant’s renewed promise
on January 8, 2015 that he would file an amended application. So at the very least,
based on the two-year statute of limitations period, Black had until January 8,2017 to
file a legal-malpractice claim.

But the Court of Appeals affirmed the trial court’s dismissal of the breach of fiduciary
duty and fraud claims as redundant. Citing Prentis Family Foundation, Inc v Barbara
Ann Karmanos Cancer Inst,266 Mich App 39 (2005), the court held that the duty owed
by the defendant to Black arose only from the attorney-client relationship. As to the
fraud claims, those allegations also arose solely from the attorney-client relationship
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and were directly related to the quality
of legal services provided. Consequently,
BlacKk’s entire complaint sounded only in
legal malpractice.

Fuqua v Attorney  Defendant,
unpublished opinion per curiam of the
Court of Appeals, issued July 12, 2018
(Docket No.336418);2018 WL 3397800;
2018 Mich App LEXIS 2803.

The trial court dismissed the
lawsuit, finding that the
defendant completed the
work he was retained to do
on November 7, 2014.

Facts:

Fuqua hired the defendant to assist in
bankruptcy proceedings. Fuqua claims
she advised the defendant that her sole
reason for declaring bankruptcy was to
obtain mortgage modifications. Mortgage
modifications are only allowed in Chapter
13 proceedings. But the defendant filed
the petition under Chapter 7, which did
not allow for mortgage modifications.

The attorney-client relationship
devolved and the defendant sought to
withdraw. At a hearing on December
19, 2013, the judge presiding over the
bankruptcy proceeding stated he would
permit the defendant to withdraw. But
the order memorializing that decision
wasn't entered until December 23, 2013.

On December 22, 2015, Fuqua filed

a five count complaint alleging legal
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malpractice, breach of contract, fraud,
breach of fiduciary duty, and collusion. The
trial court dismissed all of plaintift’s claims
on the defendant’s motion. The court
determined that the breach of contract,
fraud, and breach of fiduciary duty claims
all sounded in legal malpractice. Because
any legal malpractice claim accrued at
the December 19, 2013 hearing, the
allegations were time-barred by the two-
year limitations period controlling legal-
malpractice claims. The court dismissed
the collusion claim on a separate motion,
not relevant to this discussion. Fuqua
appealed.

Ruling:

The Court of Appeals agreed with
the trial court that any professional-
malpractice claims accrued at the
December 19, 2013 hearing: the
professional relationship was over at
that point. “The fact that a written order
granting the motion was not entered until
four days later is simply not relevant.” But
the Court of Appeals disagreed that all of
Fuqua’s claims sounded in malpractice.

"The Court of Appeals found that Fuqua
properly pleaded a breach-of-contract
claim because she alleged that the
defendant warrantied that plaintiff would
obtain the result she desired (mortgage
modifications) when the defendant knew
that was untrue. Because the limitations
period for a breach-of-contract claim
is six years, Fuqua’s claim wasn't time-

barred.

Fuqua’s fraudulent-misrepresentation
claim also wasn't time-barred. She alleged

that the defendant misled her by telling
her that she could obtain mortgage
modifications by filing for Chapter 7
bankruptcy. She alleged that she relied on
that representation and suffered injuries
as a result. “These are precisely the sort of
allegations to plead a claim of fraudulent
misrepresentation.” Consequently, the
two-year malpractice statute of limitations
didn’t apply to this claim either.

The same is true for Fuqua’s breach-
of-fiduciary-duty claim. The Court of
Appeals reiterated that an attorney-client
relationship doesnt preclude a breach-
of-fiduciary-duty claim. But to sustain a
breach-of-fiduciary-duty claim against
a former attorney, a plaintiff must allege
more than mere negligence. By alleging
intentional misconduct (a more culpable
state of mind) rather than negligence,
Fuqua properly pled breach of fiduciary
duty.

In sum, the Court of Appeals affirmed
that plaintiff’s legal-malpractice claim was
time-barred, but reversed the dismissal of
the other counts.

Practice Note:

Not all claims against attorneys are
subject to the statute of limitations
professional-malpractice
claims. As illustrated in these two cases,
courts are not bound by the labels that
parties attach to their claims. Instead,

controlling

courts must examine the substance of
each count to determine what is truly

alleged.
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On the whole, things have been pretty quiet at the Capitol building since my last
report on June 6. The Legislature adjourned for its summer recess after an additional
flurry of intense activity completed on June 12 and there were no sessions in July
or August, except for a brief session of the House on August 15" featuring only the
introduction of a few new bills. It was the kind of summer that legislative staffers in
Lansing dream of, but most of our legislators were kept very busy in their respective
districts with constituent matters and campaigning for re-election, or in some cases,
election to their next political post.

This year’s campaign season promises to be an especially wild ride, and the gloves
have now come off in Lansing and communities throughout the state. As I predicted
last time, the Republican majority passed Senate Bill 897 (Shirkey — R) imposing new
work requirements for able-bodied Medicaid recipients on June 7%, on the heels of its
veto-proof passage of the voter-initiated law repealing the Prevailing Wage Law the
day before. Each of those events incited howls of protest from Democrats on the House
floor and angry spectators in the gallery, and the mood was not improved when the
presiding officer declared approval of immediate effect for both measures by voice vote
when the constitutionally-required two-thirds vote for immediate effect was plainly

lacking.

The House and Senate reconvened on September 5%, and the politically-charged
contest was quickly resumed with action approving voter-initiated laws to raise
the minimum wage and require employers to provide paid sick leave. Most of the
Republican members voted to approve those measures, but many Democrats doubted
their sincerity in light of an openly-expressed plan to repeal or modify them later,
when that action could be taken by a simple majority vote instead of the generally
unattainable three-quarters vote required to repeal or amend an initiated law approved
by the voters. Supporters of the minimum wage initiative have promised to sue if the
people’s reserved right to propose laws by voter initiative is thwarted in that manner
by further action in the lame duck session, and this, in turn, will hopefully provide
some needed judicial guidance as to what is, and is not, permissible with respect to the
adoption of initiated laws.

The November election will serve as a referendum on our President, Republican
leadership in general, and some important ballot proposals which I will touch upon.
'Thus, both parties are gearing up for a decisive struggle which promises to make for
some fascinating viewing.

New Public Acts

As of this writing on September 7%, there are a total of 338 Public Acts of 2018.
Aside from the controversial measures previously discussed, a great many of the 168
new acts added since my last report in June are uninteresting, involving repeals or
elimination of outmoded laws, regulations and reporting requirements, correction of
cross-references, and other such inconsequential matters. The new public acts that may
be of interest to our members include the following:

2018 PA Nos. 182 and 183 — Senate Bill 871 (O’Brien — R) and Senate Bill 872
(Knezek — D) These amendatory acts are products of a bipartisan package of Senate
bills that were introduced in response to the sordid business of MSU team doctor Larry
Nassar and his habit of sexually abusing girls and young women referred to him for
medical treatment. Public Act 182 will amend the Code of Criminal Procedure, MCL
767.24, to extend the statutory limitation period for bringing charges of second-degree
and third-degree criminal sexual conduct in cases where the victim is under 18 years
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of age. Under current law, charges for
those offenses may be brought within 10
years of the offense or by the victim’s 21
birthday, whichever is later. The statute as
amended will allow charges of second-
degree and third-degree CSC involving
a victim under 18 years of age to be
brought within 15 years after the offense
(or identification of the perpetrator by
DNA), or by the victims 28" birthday,
whichever is later. This amendatory act
will take effect on September 10, 2018.

Public Act 183, immediately effective
on June 12, 2018, has amended the
Revised Judicature Act, MCL 600.5805,
and added a new § 600.5851b, to provide
new extended periods of limitation for
civil actions seeking damages for criminal
sexual conduct. Section 5805 has been
amended to provide a new 10-year period
of limitation for civil actions based upon
conduct that would constitute CSC under
MCL 750.520b through MCL 750.520g
(first, second, third and fourth-degree
CSC and assault with intent to commit
any of those offenses). For purposes
of this new provision, it will not be
necessary for a criminal prosecution or
other proceeding to have been brought
as a result of the conduct in question,
or that a conviction result if any such
prosecution or proceeding is brought.
The new § 5851b will provide a longer
period of limitation for suits arising from
acts of CSC committed against a minor.
As enacted, this new provision will allow
the victim to file suit within 3 years after
the time the victim discovered or should
have discovered the injury and the causal
relationship between the injury and the
CSC offense, or the victim’s 28™ birthday,
whichever is later. The legislation will
allow retroactive application to December
31, 1996, limited to cases involving the
specific circumstances of Nassar’s case,
but new claims arising from those offenses
committed more than 2 years before the
effective date of the legislation must be

brought within 90 days.

2018 PA No. 186 — House Bill 5726
(Leutheuser — R), taking effect on
September 11, 2018, will create a new
“Pyramid Promotional Scheme Act,”
which will provide criminal penalties for
promoting or participation in a “pyramid
promotional scheme,” as defined therein,
and authorize the Attorney General to
pursue enforcement action in the circuit
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court for Ingham County or the judicial
circuit in which a violation has occurred.
Public Acts 187, 188 and 189 — House
Bill 5727 (Hornberger — R), House Bill
5728 (Noble — R) and House Bill 5729
(Iden — R) — will make corresponding
amendments to the Franchise Investment
Law, the Code of Criminal Procedure and
Michigan Consumer Protection Act.

2018 PA No. 186 — Senate Bill 226
(Jones — R) will amend the Revised
Judicature Act, MCL 600.2559, to
allow process servers to charge a fee of
$5.00 for photo and GPS verifications
of service requested by plaintiffs, and to
increase the fees for service of process
listed therein by $3.00, in accordance with
legislation previously enacted in 2012.
'This amendatory act will take effect on

September 26, 2018.

2018 PA No. 330 — House Bill
5811 (Farrington — R) will amend the
Michigan Notary Public Act to require
the Secretary of State and the Department
of Technology, Management and Budget
to review, and authorize them to approve,
procedures and requirements for remote
performance of notarial acts by electronic
communication.

New Developments
New Developments of interest include:

Senate Bill 1017 (MacGregor — R)
would create a new “Premises Liability
Act,” which would codify the duties of
care owed by possessors of real property to
invitees and licensees in accordance with
existing case law. This bill was reported
by the Senate Judiciary Committee on
September 5, 2018, and will now await

consideration by the full Senate on the
General Orders Calendar.

The ever-popular but elusive goal of
no-fault auto insurance reform has been
addressed once again by recent attention
to a pair of tie-barred Senate Bills —
Senate Bill 787 (Jones — R) and Senate
Bill 1014 (Hune — R). Those bills would
effect a number of amendments to the
Insurance Code designed to reduce the
cost of no-fault auto insurance, including
new provisions allowing persons age 65
years or older to choose between a policy
providing unlimited personal protection
insurance (PIP) benefits and a policy
limiting those benefits to a maximum of
$50,000 when applying for or renewing
an automobile insurance policy; requiring

adjustment of the premiums charged to
members of the Michigan Catastrophic
Claims Association to reflect the election
of the reduced maximum for PIP benefits;
limit the amounts payable as PIP benefits
for attendant care provided in the home;
and create a new Michigan Automobile
Insurance Fraud Authority in the
Department of the Attorney General to
provide support to law enforcement and
prosecuting authorities to combat auto
insurance fraud. These bills were passed
by the Senate and referred to the House
Insurance Committee on June 7, 2018.

[Tlhings have been pretty quiet
at the Capitol building since
my last report on June 6™.

Questions for the Voters

When discussing matters legislative, it
is also appropriate to note action taken
by the people pursuant to their right
to propose adoption of laws by voter
initiative under Const 1963, art 2, § 9,
and amendments of the Constitution
impacting the performance of legislative
functions proposed by voter initiative
under Const 1963, art 12, § 2. A
significant number of important proposals
have been advanced in accordance with
the voter initiative laws. The necessity for
the electorate’s approval or disapproval of
some of those measures has been obviated
by the Legislature’s approval of initiated
laws as previously discussed, but others
will be presented to the voters on the
November general election ballot.

Ballot Proposal 1 will present the
voters with an opportunity to approve
or disapprove an initiated law — a new
“Michigan Regulation and Taxation of
Marihuana Act” — which would allow
personal possession, use, and cultivation
of marihuana under state law, subject to
regulations prescribed therein.

Proposal 2 proposes an amendment
of the Constitution to establish a new
13-member  “Independent  Citizens
Redistricting Commission for State
Legislative and Congressional Districts”
as a permanent commission in the
legislative branch — a commission which
would have exclusive authority to develop
and establish redistricting plans in
open proceedings, with corresponding
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election district maps for Michigan’s state
legislative and congressional districts,
subject to limited review by the Supreme
Court.The amendment has been proposed
by the Voters Not Politicians ballot
proposal committee to remedy widely-
perceived abuses associated with partisan
“gerrymandering” of state legislative and
congressional election districts.

The ever-popular but elusive
goal of no-fault auto
insurance reform has been
addressed once again by
recent attention to a pair of
tie-barred Senate Bills...

The

commission

creation of an independent

for  establishment of
election districts is not a new idea.
The 1963 Constitution provided for
apportionment of the state Senate
and House districts by a “Legislative
Commission on Apportionment,” but the
constitutionally-prescribed ~commission
has not been utilized for apportionment
of those election districts since 1972, due
to the Supreme Court’s decision in Iz re
Apportionment of State Legislature, 413
Mich 96; 321 NW2d 565 (1982), which
held that use of the weighted land area/
population formulae prescribed by the
existing Const 1963, art 4, § 6 violated
the Equal Protection Clause of the
U.S. Constitution, and that the invalid
provisions were not severable. More
recently, the Legislature has had the
responsibility for performing the periodic
reapportionment of election districts
for the Michigan Senate and House of
Representatives, subject to review and
independent action by the Supreme Court,
pursuant to 1996 PA 436, MCL 4.261 e¢
seg., as amended. The reapportionment of
Michigan’s congressional election districts
has been performed in similar fashion
pursuant to the provisions of 1999 PA
221, MCL 3.61, ef seg. and 1992 PA 222,
MCL 3.71, et seq.
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Proposal 2 would amend the pertinent
provisions of the legislative article to re-
establish the commission originally created
by the 1963 Constitution and extend its
function to also include apportionment
of Michigan’s congressional districts,
with new provisions designed to remedy
the constitutional defects identified by
the Supreme Court in 1982, require
transparency of the Commission’s
proceedings and deliberations, and ensure
that the redistricting process could no
longer be dominated or controlled by
one political party. To achieve the desired
political balance, the proposed changes
would require that the commission
membership represent the major political
parties and independents, with four
members affiliated with each of the two
major parties and five members who
are not afhliated with either of those
parties. To provide further protection
from partisan political control, current
and former lobbyists, partisan elected
officials and candidates for elected office,
and other specified persons subject to
potential partisan political influence
would be excluded from service as
members of the commission. To provide
the desired transparency, all proceedings
and deliberations of the commission
would be conducted in open meetings,
and its records would be available to the
public. The proposed amendment would
also establish requirements for drawing
of election districts, including compliance
with applicable federal law, including
the Voters Rights Act, and avoidance of
any disproportionate advantage to any
political party, elected official or candidate.

I have sought, as always, to provide
objective analysis of these proposed
changes, but lest there be any suggestion
that my discussion of Proposal 2 has
been in any way biased or editorial, I will
make full disclosure of my interest by
noting that I have represented Voters Not
Politicians over the last several months
in the proceedings before the Court
of Appeals and the Supreme Court,
defending against the unsuccessful efforts
which have been made to prevent the
submission of its proposal on the general
election ballot.

A third proposal of interest sponsored
by the Promote the Vote ballot committee
was approved by the Board of State
Canvassers as Proposal 3 on September 6,
2018. That proposal proposes amendment
of the Constitution to provide for
automatic registration to vote when
applying for, updating or renewing a
Michigan driver’s license or personal
identification card; to allow registration
to vote up to and including election day;
to allow voting by absentee ballot without
providing a reason for doing so; and to
allow straight-ticket voting in general
elections.

Proposal 2 proposes an
amendment of the
Constitution to establish a
new 13-member
“Independent Citizens
Redistricting Commission for
State Legislative and
Congressional Districts” as a
permanent commission in the
legislative branch...

Online Resources

Our readers are again reminded that
copies of legislative materials, including
bills, resolutions, legislative analyses, the
House and Senate Journals, and a detailed
history of each bill and resolution, may be
found on the Legislature’s very excellent
website. The website includes copies of all
public acts and the official compilation
of Michigan statutory law. The available
bills and resolutions include the versions
as originally introduced and as passed
by each house, and also includes links to
bill substitutes which have been reported
from the House and Senate Committees
or adopted in proceedings before the full
House or Senate. Copies of the ballot
proposals to be submitted on the 2018
general election ballot may be found on
the Secretary of State’s website.

Michigan Defense Quarterly



Insurance Coverage Report

By: Drew W. Broaddus, Secrest Wardle
dbroaddus@secrestwardle.com

Drew W. Broaddus is a
partner at Secrest Wardle’s
Grand Rapids office and chair
of the firm’s Appellate and
Insurance Coverage practice
groups. He has been named
to Super Lawyers Magazine's
list of Rising Stars for 2012-
2017. He has received an AV
Preeminent® Peer Review Rating by Martindale-
Hubbell and is a member of the State Bar’s Appellate
Practice Section Council. He can be reached at

dbroaddus@secrestwardle.com.

Vol. 35 No. 2 ¢ 2018

KVG Properties, Inc v Westfield Ins Co, __ F3d __ (CA 6, 2018)
(Docket No. 17-2421).

In this August 21, 2018 published decision, the Sixth Circuit — applying Michigan
law in diversity — held that a landlord was not entitled to first-party property coverage
for damage caused by tenants who had been growing marijuana in their rental units.
'The landlord sought coverage under a Building and Personal Property Coverage Form
(“BPP Policy”). KVG Properties, __ F3d at __; slip op at 1. Under this Form, Westfield
agreed to pay for “direct physical loss of or damage to Covered Property ... caused by or
resulting from any Covered Cause of Loss.” Id. The policy defined a “Covered Cause of
Loss” as any “Risk Of Direct Physical Loss.” Id. Westfield denied the landlord’s claim
based on what the parties dubbed a “Dishonest or Criminal Acts Exclusion.” KV'G
Properties, __F3d at __; slip op at 2. The exclusion stated that Westfield would not “pay
for loss or damage caused by or resulting from” any “dishonest or criminal act by you ...
or anyone to whom you entrust the property for any purpose.” Id.

KVG had leased several pieces of real property in Wixom to a group of commercial
tenants. KVG authorized these tenants to use the property for general office or light
industrial business. On October 29, 2015, the U.S. Drug Enforcement Agency raided
the premises and caught the tenants growing what the appellate panel described as
“lots” of marijuana. KVG Properties, __ F3d at __; slip op at 2. “KVG speedily evicted
the tenants, but the damage had already been done: To accommodate their ‘business,’
the tenants removed walls, cut holes in the roof, altered ductwork, and severely damaged

the HVAC systems.” Id. The total cost of repair was around $500,000. 2.

Westfield denied KVG’s claim “following an investigation.” KVG Properties, Inc
v Westfield Ins Co, 296 F Supp 3d 863, 866 (ED Mich, 2017). In a January 8, 2016
letter, Westfield conveyed to the insured its determination “that the damage to your
property was the result of modifications made by your tenant.” Id. “This resulted in
long-term exposure to condensation and damage to the electrical and HVAC systems.”
Id. The letter also cited several policy exclusions. IZ. Once KVG filed suit, Westfield
moved for summary judgment based on policy exclusions for “Illegal/Dishonest Acts,”
“Unauthorized Construction or Remodeling,” and “Repeated Moisture or Humidity,”
Id. at 867, 870. The district court found that Westfield was entitled to summary
disposition based on all three. Id. KVG appealed.

In affirming, the Sixth Circuit (Judges Sutton, McKeague, and Donald) noted the
general principle — repeatedly announced by the Michigan Supreme Court — that
“courts engage in a two-step analysis when determining coverage under an insurance
policy: (1) whether the general insuring agreements cover the loss and, if so, (2) whether
an exclusion negates coverage.” KVG Properties, __ F3d at __; slip op at 3, citing Auto-
Owners Ins Co v Harrington, 455 Mich 377, 382; 565 NW2d 839 (1997). The panel
found that the loss was quite clearly covered, but that the conduct of KVG’s tenants
“was criminal under either state or federal law and that these acts were the main cause
of KVG’s loss.” KVG Properties, __F3d at __; slip op at 3-4. Since “[c]overage under a
policy is lost if any exclusion within the policy applies to an insured’s particular claims,”
the panel affirmed on the basis of the “Dishonest or Criminal Acts Exclusion” alone
and did not address the other two exclusions. KVG Properties, __ F3d at __; slip op at 4.

The panel considered the legality of KVG’s tenants’ conduct, noting that “[i]n the
abstract, this [was] an interesting question” because “[c]ultivating marijuana is a crime
under federal law ... but it is protected by Michigan law under certain conditions....”
KVG Properties, __ F3d at __; slip op at 4, citing the Michigan Medical Marihuana
Act (‘MMMA”), MCL 333.26421 et seq. “Under different circumstances, KVG
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might have a strong federalism argument
in favor of coverage.” Id. “Since the
MMMA was passed by ballot initiative,
we would exercise even more care, lest
we (as unelected judges) tread directly
on the will of the People of the State of
Michigan, who cannot easily correct any
error we commit.” /4. But the panel found
no need to “face that difficult issue today,
because no reasonable jury could find that
KVG’s tenants complied with Michigan
law.” Id. at 5.

While “the insurer bears the burden of
proving facts showing that an exclusion
applies,” here “KVG itself claimed, in
Michigan court, that its tenants violated
the law.” KV G Properties, __F3dat__;slip
op at 5. “In its eviction pleadings against
each tenant, KVG repeatedly claimed that
the tenant illegally grew marijuana in the
unit and stated that the illegal growing
of marijuana was a continuing health
hazard.” Id. Also, neither side disputed
“that federal agents raided the premises
as part of a criminal investigation.” Id. At
the time of the raids, federal officials were
operating under guidance from the Deputy
Attorney General stating that they should
not prioritize “individuals whose actions
are in clear and unambiguous compliance
with existing state laws providing for the
medical use of marijuana.” Id. (citation
omitted). Therefore, the mere execution
of the raid had “some tendency to show”
that the tenants were not “in clear and
unambiguous compliance” with Michigan
law. Id. at 6.

'This evidence shifted the burden under
FR Civ P 56 to KVG, to show the legality
of the tenant’s conduct. KVG Properties, __
F3d at__;slip op at 6. KVG was unable to
do so, instead merely speculating “that its
tenants could have been complying with
Michigan’s marijuana laws.” I. ‘This was
insufficient to avoid summary disposition.
Id. Moreover, the panel rejected KVG’s
suggestion that a criminal conviction was
necessary in order for Westfield to invoke
the exclusion. Id.

KVG also advanced an argument that
because the tenants’ conduct constituted
“vandalism,” the loss was covered
irrespective of the “Dishonest or Criminal
Acts Exclusion.” Neither the district court
nor the Sixth Circuit were able to make
much sense of this argument, which was
apparently based on case law and not the
policy terms. Id. at 3 n 1; KVG Properties,
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296 F Supp 3d at 867. Ultimately, this
argument went up in smoke because
exclusions, by their very nature, remove
coverage that would otherwise be
provided. See Hawkeye-Security Insurance
Co. v Vector Construction Co, 185 Mich
App 369,384; 460 NW2d 329 (1990). See
also Hawkeye-Security Ins Co v Bunch, 643
F3d 646, 652 (CAS, 2011) (“Exclusions
by their very nature set limitations on
broader grants of coverage.”).

“IE]ven if the Court could
conceive of a set of facts
where an insurance company
would owe such a duty to the
occupant of the home when
the insurance contract
specifically excludes any
liability for mold, such facts
are not present in this case.”

Tudor Ins Co v Altman Mgt Co,
unpublished per curiam opinion
of the Court of Appeals, issued
August 21, 2018 (Docket Nos.
335841 and 335890); 2018 WL
3998730.

Here, the primary (Tudor) and excess
(National Union) insurers of a property
management company (Altman) had no
duty to defend or indemnity Altman for
a personal-injury suit due to the insured’s
failure to timely notify its insurers.

The underlying personal-injury claim
arose out of “a carbon monoxide leak in a
building managed by Altman.” Tudor Ins,
unpub op at 2. The underlying plaintiff
filed suit on June 6,2011,and timely served
Altman. Id. at 3. Altman forwarded the
summons and complaint to its insurance
brokers, but the brokers failed to notify
either insurer of the claim. I4. Altman
was unaware of the brokers’ failure, “and
believing that Tudor was defending the
case, did not take independent action
to answer the complaint.” IZ. So no one
answered, and the underlying plaintiff
entered a default against Altman on July
25, 2011, which the plaintiff served on
Altman on August 12, 2011. Id. A little
over six months later, on February 29,
2012, the underlying tort claimant filed a
motion for default judgment, requesting
damages in the amount of $1 million. Id.

A week later, Altman notified its brokers
of the motion for default judgment, and
one of the brokers finally forwarded a
copy of the motion to Tudor on March
6, 2012. Id Tudor assigned defense
counsel, subject to a reservation of rights,
and unsuccessfully tried to set aside the
default. I4. The tort case was then set to
go trial on damages only. Id.

Nearly a year later, on May 30, 2013,
one of the brokers notified National
Union of the lawsuit against Altman.
Tudor Ins, unpub op at 3. National Union
promptly denied coverage based on the
delay in notification. Id. In August 2013,
the personal-injury action went to case
evaluation; the panel issued an award of
$10 million, which Altman rejected. Id.
On September 24, 2013, Altman notified
National Union that an award against
Altman would likely exceed its coverage
with Tudor. Id. Subsequently, Altman
and the tort claimant agreed to submit
the damages issue to arbitration, which
resulted in a $3.5 million award against
Altman. 4.

Tudor filed a declaratory-judgment
action “contending that it had no
obligation to defend or indemnify Altman
under its policy because Altman breached
its duties under the contract by failing to
report the service of the complaint prior
to the entry of default.” Zudor Ins, unpub
op at 3. The trial court granted summary
disposition to Tudor, finding that none of
the failures that led to the late notice were
attributable to Tudor; the particular broker
that dropped the ball was not an agent of
Tudor. Id. at 6. The trial court similarly
found that National Union was relieved
of any liability coverage for the claim,
as National Union also was not timely
notified and was prejudiced by that delay.
Id. at 10. The insured and the underlying

tort claimant (who intervened) appealed.

A panel of the Michigan Court of
Appeals (Judges Swartzle, Shapiro, and
Boonstra) unanimously affirmed in all
respects. As to Tudor, the panel looked
at the two brokers that the insured had
been dealing with, AON and Westrope.
Tudor Ins, unpub op at 7. The appellants
made two arguments: “First, that
Altman’s notice to AON was sufficient to
constitute notice to Tudor because AON
was Tudor’s express, implied, or apparent
agent.” Id. “Second, that because Westrope
was Tudor’s express or apparent agent
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and Altman had followed Westrope’s
direction by sending the notice to AON,
it constituted notice to Tudor.” Id.

As to the first argument, the panel
found no evidence in the record “to
suggest that these two parties [AON and
Tudor] entered into an explicit principal/
agent relationship.” Id. at 8. Rejecting the
appellees” “dual agency” arguments, the
panel found it “well established that an
independent insurance agent or broker is
an agent of the insured, not the insurer.”
1d., quoting Auto-Owners Ins Co v Mich
Mut Ins Co, 223 Mich App 205, 215;
565 NW2d 907 (1997). Here there was
no evidence that the parties agreed to
anything different. Zudor Ins, unpub op
at 8.

Abraham illustrates that it is
extremely difficult to hold
property insurers liable for

the negligence of contractors

to whom they refer
their insureds.

'The panel similarly found no evidence
“that AON was either an apparent or
implied agent of Tudor....” Id. Quoting
Alar v Mercy Mem Hosp, 208 Mich App
518, 528; 529 NW2d 318 (1995), the
panel noted that “[a]pparent authority
arises where the acts and appearances lead
a third person reasonably to believe that
an agency relationship exists.” Apparent
authority “must be traceable to the
principal and cannot be established only
by the acts and conduct of the agent.”
Tudor Ins, unpub op at 8. The argument
failed because “AON never provided
notice directly to Tudor” and “Tudor
never took any action to suggest that
notice to AON was required at all.” Id. The
insurance policy did not require Altman
to use any particular means of notifying
Tudor; it stated only that Altman “must
see to it that we are notified as soon as
practicable of an ‘occurrence’ or an offense
which may result in a claim.” Id. “In other
words, so long as notice of a claim or suit
timely reached it, Tudor was unconcerned
with the means by which that was
accomplished.” Id. For similar reasons, the
appellants’ argument for implied agency
failed due to their inability to establish
the criteria described in AFP Specialists,
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Inc v Vereyken, 303 Mich App 497, 507;
844 NW2d 470 (2014).}

In summary, Tudor had no responsibility
for AON’s omissions because “the
agreement between AON and Altman
clearly states that AON was an agent
of Altman,” and “there is no agreement
between Tudor and AON stating that
AON represents Tudor.” Tudor Ins, unpub
op at 9. Tudor never “manifested an
intent to have AON act on its behalf.” Id.
“Other than the evidence that AON was
in the email chain where Tudor accepted
notice of claims using the parties’ method
of delivery, there is no other evidence
of any relationship between Tudor and
AON.” Id. And there was “no evidence
demonstrating that Tudor exerted control
over AON,” nor was there “evidence that
AON had the authority to bind Tudor.”
1d.

"The panel had even less trouble rejecting
the appellants’ arguments for an agency
relationship between Tudor and Westrope.
Id. Although there was an “agreement
between Tudor and Westrope” that gave
“Westrope authority to act as its agent in
offering Tudor policies,” that agreement
made “no reference to Westrope as having
authority to determine how an insured
should provide notice to Tudor....” Id.
Rather, it stated that “this agreement does
not permit [Westrope] to bind [Tudor].”
1d. There was also no testimony that Tudor
had provided such authority orally. Id.
And nothing suggested that Westrope’s
agency extended to accepting notice of
claims on behalf of Tudor. I4. So there
was no agency relationship, expressed or

implied. Id. at 9-10.

The arguments relating to National
Union, the excess carrier, did not involve
questions about agency but rather about
the particular notice requirement in
National Union’s policy. As noted above,
“National Union was not notified of the
lawsuit until May 30, 2013, a year and
nine months after the service of [the tort
claimant’s] summons and complaint and
nine months after the trial court denied
the motion to set aside the default.” Tudor
Ins, unpub op at 11. Appellants claimed
that this notice was timely, given National
Union’s position as the excess carrier (i.e.,
not owing a duty to defend), and that
alternatively, National Union suffered no
prejudice. Id. at 10.

National Union’s policy required the

insured to provide notice of the suit
“as soon as practicable,” once a suit
appears ‘reasonably likely to involve” the
excess coverage. Id. at 11. “As soon as
practicable” has been interpreted to mean
“a reasonable time, dependent upon the
facts and circumstances of the case.” Id. at
11, quoting Motor State Ins Co v Benton,
35 Mich App 287, 290; 192 NW2d 385
(1971). The “reasonably likely to involve”
language “required the insured to ... use
diligence and take appropriate steps to
make an informed judgment regarding
the nature and amount of the claim.”
Tudor Ins, unpub op at 11.*

The panel found that at the earliest,
“Altman should have known that the
excess policy might be implicated when
[the underlying plaintiff| moved for
default judgment in the amount of $1
million, and the trial court stated that
the issue of damages was to be resolved
by a factfinder.” Id. at 12. The extent of
the tort plaintiff’s injuries and the entry
of the default were sufficient to put
Altman on notice that the lawsuit was
“likely to involve” the excess policy issued
by National Union. Id. So the notice
was untimely. And National Union was
prejudiced by that delay; “Because of the
entry of the default, National Union was
denied the opportunity to participate
in defending the lawsuit, engage in
discovery, present evidence relative to
liability, present any meritorious defenses
to the lawsuit, cross-examine witnesses
at trial, or participate in the arbitration
proceeding.” Id.

Moreover, the panel rejected
KVG'’s suggestion that a
criminal conviction was

necessary in order for Westfield
to invoke the exclusion.

Abraham v Farmers Ins Exch,
unpublished opinion per curiam
of the Court of Appeals, issued
August 21, 2018 (Docket No.
335353); 2018 WL 3998728.

This is not a true insurance coverage
decision. Here, Farmers was sued under a
negligence theory for directing its insured
to an allegedly unqualified “mitigation
company, following a residential water
damage claim. Abraham, unpub op at
2. As it relates to Farmers, the panel
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(Judges Swartzle, Shapiro, and Boonstra)
unanimously agreed that the negligence
claim failed.

Plaintiff argued that “Farmers owed
and violated duties to: (1) hire a qualified
mitigation company to mitigate the
water damage, (2) warn her of the risks
associated with mold and advise her to
leave the home because of the mold, and
(3) not to direct or control the scope of
U.S. Disaster’s work.” Id. at 6. The trial
court had dismissed these claims under
MCR 2.116(C)(10). I at 6 n 8. The
panel accepted, for the purposes of the
(C)(10) record, “that Farmers selected
U.S. Disaster to do the work....” Id. at 6.
But the panel found no evidence that U.S.
Disaster was unqualified “to remediate
the flood itself” or any related “mold
situation.” Id.

[Tlhe Sixth Circuit — applying
Michigan law in diversity —

held that a landlord was not

entitled to first-party property

coverage for damage caused
by tenants who had been
growing marijuana in their

rental units.

As to the second claim, plaintiff “failed
to establish the existence of a duty by
Farmers to warn her of the hazards of
mold contamination and/or direct her to
leave the house.” Id. at 7. While plaintiff
argued that Farmers owed her a duty to
advise her regarding “the mold in the
premises,” neither the trial court nor the
appellate panel understood “how Plaintiff
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claim[ed] this duty arises....” Id 'The
panel quoted the trial court with approval:
“even if the Court could conceive of a
set of facts where an insurance company
would owe such a duty to the occupant
of the home when the insurance contract
specifically excludes any liability for
mold, such facts are not present in this
case.” Id. While Plaintiff tried to draw
an analogy to Conant v State Farm &
Cas Co, unpublished per curiam opinion
of the Court of Appeals, issued May 23,
2006 (Docket No. 260524), the panel
distinguished Conantbecause in that case,
the allegations of negligence against the
insurer were based on specific directions
the insurer gave to the remediation
contractor, regarding how to do its work.
Abraham, unpub op at 7. “In this case,
plaintiff has not proffered evidence that
Farmers directed U.S. Disaster to take
action that would create a new, or worsen
an already-existing, hazard.” Id.

Plaintiff’s third claim against Farmers
presented “a closer question,” but the
panel still found that there was no
jury-submissible  negligence  theory.
Id. Specifically, plaintiff alleged “that
Farmers directed U.S. Disaster not to
remove the subfloor and in so doing,
improperly limitedthe scope of work.”
Id. 'The factual basis of this theory was
plaintiff’s testimony that she overheard
a telephone conversation between an
employee of U.S. Disaster and a Farmers’
representative in which the representative
told the U.S. Disaster employee not to
remove the subfloor. Id. The panel found
the plaintiff’s testimony on this point
to be “vague,” as “she never specifically
claims that she overheard Farmers side
of the conversation or that someone

from U.S. Disaster told her what the
representative said.” Id. On the other
hand, US. Disaster’s representative
testified that Farmers did not instruct U.S.
Disaster to leave the subfloor in place. 1d.
Also, since Farmers had denied coverage
for this aspect of the work, there was no
logical explanation for why U.S. Disasters
would have been taking direction from
Farmers on this point. Id.

Abraham illustrates that it is extremely
difficult to hold property insurers liable
for the negligence of contractors to whom
they refer their insureds. But that does not
stop claimants from trying.

Endnotes

1 KVG Properties, __ F3d at __; slip op at 4,
quoting Hunt v Drielick, 496 Mich 366, 374;
852 NW2d 562 (2014).

2 KVC Properties, __F3d at __; slip op at 5,
citing Hunt, 496 Mich at 373.

3 “An agency cannot arise by implication if
the alleged principal expressly denies its
existence, but it may arise from acts and
circumstances within [the alleged principal’s]
control and permitted over a course of time
by acquiescence or in recognition thereof.”
AFP Specialists, 303 Mich App at 507-508.
The “facts and circumstances giving rise to
an implied agency must be (1) known to
the alleged principal, (2) within the control
of the alleged principal, and (3) explicitly
acknowledged or at least acquiesced in by
the alleged principal.” Id. An “implied agency
must rest upon acts and conduct of the
alleged agent known to and acquiesced in by
the alleged principal prior to the incident at
bar.” Id. “Moreover, the implied agency must
be based upon facts ... for which the principal
is responsible....” Id. See Tudor Ins, unpub op
at 8-9.

4 The panel noted the absence of Michigan
authority on this point and looked to Evanston

Ins Co v Stonewall Surplus Lines Ins Co, 111 F
3d 852, 861 (CA 11, 1997) for guidance.
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Municipal Law and Zoning: A Brief
Introduction

Michigan has one of the largest local government networks in the nation, with 2,875
local government entities divided across 83 counties.! Within the 83 counties are 1,240
townships, 533 cities and villages, and hundreds of special districts and authorities,
each with unique characteristics.> Local governments help maintain critical public
infrastructure and provide essential services to nearly ten million Michigan residents.?
These services often involve maintaining public roads, sidewalks, water and sanitary
sewer systems, providing public safety services, and more.

Land use planning and regulation, accomplished primarily through zoning, is one
of the important functions of local government and has long been recognized as a
reasonable exercise of police power.* Local governments have no power of their own
and derive their authority from powers expressly delegated and those fairly implied
under the State constitution and statutes.’ The power to zone and regulate land comes
from the Michigan Zoning Enabling Act (‘MZEA”).® The MZEA allows local units
of government to enact a zoning ordinance and establish zoning districts to direct
the orderly development of land and help ensure that public needs for housing,
transportation, and infrastructure are planned and provided within the local community.

When a local government enacts a zoning ordinance it must also establish a zoning
board of appeals (“ZBA”) to provide relief to property owners who demonstrate that
strict adherence to zoning regulations will cause an unnecessary hardship or practical
difficulty in the development of their land.” Decisions made by a ZBA may be appealed
to circuit court by a person aggrieved by a ZBA decision.® This raises the question of
who is aggrieved.

The Aggrieved-Party Rule

In Olsen v Jude and Reed, LLC, ___ Mich App ___; _ NW2d ___ ;2018 WL
3244150 (July 3,2018) (Docket No. 337724, 337726), the Michigan Court of Appeals
ruled that neighboring landowners were not aggrieved by a zoning decision simply
because they relied on the zoning ordinance to be enforced as it was written and because
they owned property in close proximity to the applicant and were entitled to notice of
the hearing on the applicant’s variance request. The Court also found that aesthetic,
ecological, or practical harms are not enough to establish aggrieved-party status.

In Olsen, the owner of a residential lot applied to the Chikaming Township ZBA for
variances from the zoning ordinance. The application requested a 20-foot variance from
the rear yard setback and a variance to the minimum buildable lot requirement of the
ordinance. The owner requested the variances to permit it to build a cottage on property
that was less than half the size of what was required under the zoning ordinance. The
owner argued that the lot would be unusable without the variances. The ZBA held a
public hearing and sent notification of the hearing to all property owners and building
occupants within a 300-foot radius of the applicant’s property as required under the
MZEA.’ Several neighbors attended the ZBA hearing with attorneys to oppose the
variance requests. The ZBA approved the variances and the neighbors filed an appeal
to circuit court.

In the circuit court appeal, the neighbors argued that they were aggrieved parties
within the meaning of the MZEA and claimed they had a right to appeal the ZBA

decision to circuit court for the following reasons: (1) they relied upon a previous
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denial of a variance which found that
the property was not buildable, (2) they
relied upon the enforcement of the
zoning ordinance as written, (3) they were
entitled to statutory notice of the public
hearing on the variance application under
the MZEA, and (4) they would suffer
aesthetic, ecological, practical, and other
alleged harms from the variances. The
circuit court agreed and ruled that the
neighbors were aggrieved parties within
the meaning of the MZEA because
they were entitled to notice of the public
hearing on the variance request. The circuit
court found that the neighbors were also
aggrieved because the variance to the rear
yard setback reduced the distance from
their property to the applicant’s septic
field. After finding that the neighboring
property owners were aggrieved parties,
the circuit court concluded that the
applicant’s variance request did not meet
the necessary standards and should not
have been approved. The court reversed
the ZBA decision and an appeal was filed.

When a local government
enacts a zoning ordinance it
must also establish a zoning
board of appeals (“ZBA”) to

provide relief to property

owners who demonstrate that
strict adherence to zoning
regulations will cause an
unnecessary hardship or
practical difficulty in the
development of their land.
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The Court of Appeals held that the
neighbors had failed to show that they
were aggrieved by the ZBA decision and
thus were not entitled to file an appeal
to circuit court. The Court of Appeals
reversed the circuit court judgment,
explaining that a person can appeal a
ZBA decision only if they suffered special
damages not common to other similarly
situated property owners. To demonstrate
that they qualify as an aggrieved party
entitled to file an appeal from a ZBA
decision, a party must allege and prove
that they experienced a “unique harm,
dissimilar from the impact that other
similarly situated property owners may
experience.” Incidental inconveniences
such as increased traffic congestion,
general aesthetic and economic losses,
population  increases, or common
environmental changes are not enough
to establish that a party is aggrieved.
Additionally, merely owning or occupying
adjoining property or qualifying for
notice of a hearing on a zoning request
will not suffice. Allegations of speculative
harm are also insufficient. The Court
rejected the argument that the variance to
the rear yard setback and closer proximity
of properties to the septic field created
special damages. Instead, the Court
concluded that the alleged harm caused
by the close proximity of the septic field
was based on speculation and anticipated
future harm without proof that any harm
would actually occur.

Practice Note:

Olsen provides clarification on the
aggrieved-party standard under the
MZEA. The Court of Appeals examined

existing case law interpreting the phrase
“aggrieved party” under prior legislation
and adopted the historical meaning of
the phrase. The Court also distinguished
the aggrieved-party standard from the
traditional concept of standing, explaining
that a party seeking relief from a decision
of the ZBA on appeal is not required to
demonstrate standing but must show that
they are aggrieved by the decision of the
ZBA.

Neighboring property owners may
have a right to appear before the ZBA
and make public comments on a pending
application, but do not have a right to
challenge the decision in court without
proof that they suffered special damages
from the decision that are not common to
other similarly situated property owners.
Incidental inconveniences and speculative
or anticipated future harm is not enough.

Endnotes:

1 United States Census Bureau, Local
Governments in Individual County-Type
Areas: 2012, 2012 Census of Governments.
https:/factfinder.census.gov/faces/nav/jsf/
pages/community_facts.xhtml.

2 Id.

3 United States Census Bureau, QuickFacts
Michigan, Population Estimates of July 1,
2017, https://www.census.gov/quickfacts/fact/
table/mi/PST045217.

4 Village of Euclid, Ohio v Ambler Realty Co,
272 U.S. 365; 47 S. Ct. 114 (1926).

5  Whitman v Galien Twp, 288 Mich App 672,
679; 808 NW2d 9 (2010); Const. 1963, art 7,
§§22, 34.

6 MCL 125.3101, et seq. The MZEA was
enacted in 2006 and consolidated the
different enabling acts applicable to cities,
villages, townships, and counties.

MCL 125.3601(1); MCL 125.3604(7).

8 MCL 125.3605.

9  MCL 125.3604(4).
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Death of the Innocent-Third-Party Rule? Well, Maybe Not ...
Supreme Court Rules That, Although The Innocent-Third-Party
Rule Has Been Abrogated, Insurer Is Not Automatically Entitled To
Rescind Coverages As To An “Innocent Third Party”

On July, 18, 2018, the Michigan Supreme Court released its long-awaited decision
in Bazzi v Sentinel Ins Co,__ Mich __; _ NW2d __ (2018) (Docket No. 154442).In
a 5-2 decision, the Michigan Supreme Court held that the so-called “Innocent Third
Party” Rule was implicitly abrogated by the Court’s earlier decision in 7Titan Ins Co
v Hyten, 491 Mich 547; 817 NW2d 562 (2012). However, the Supreme Court also
ruled that despite the abrogation of the “Innocent Third Party” Rule, the insurer is
not automatically entitled to rescind coverages as to an “innocent third party.” Instead,
because rescission is an equitable remedy, the Court will need to “balance the equities”
involved in any rescission action to determine if the rescission would be an appropriate
remedy. A case-by-case inquiry will be required. Unfortunately, there will likely be no
consistency between the circuit court judges examining the issue, because what one
judge may deem to be “equitable” in favor of the insurer may be deemed by another
judge, even sitting in the same circuit, to be “inequitable.” Furthermore, the Supreme
Court majority opinion provided no guidance as to how those equities should be

balanced.

'The dissenting opinion authored by Justice McCormack, joined by Justice Viviano,
was quite direct and pointed. The dissent took issue with the majority’s stance on the
trial of the equities and the expanding costs of litigation that will ensue. In her opinion,
because the no-fault act was intended to be comprehensive legislation that provided
for mandatory benefits — sometimes to those not party to the policy under which they
claim benefits, i.e., innocent third parties — the compulsory nature precludes an insurer’s
ability to seek equitable common law remedies, like rescission, that are inconsistent
with the purposes of the act. Thus, Justice McCormack would have limited an insurer’s
defenses to those available under the act, which would not include rescission as to an
innocent third party.

Underlying Facts And Lower Court Rulings

In Bazzi, Plaintiff’s mother, Hala Bazzi, leased a vehicle for her personal and family
use. Although the vehicle was leased in her name, individually, she procured a commercial
auto policy from Sentinel Insurance Company, and the named insured was designated
as Mimo Investment LLC. After the plaintiff was involved in a motor-vehicle accident,
Sentinel denied coverage for the loss, arguing that Mimo Investment LLC was a sham
corporation, the vehicle insured under the policy was not being used for commercial
purposes by Mimo Investment, and no one had disclosed to Sentinel that the plaintiff
would be a regular driver of the vehicle. Sentinel filed a third-party complaint against
the plaintiff’s mother and aunt (who was the resident agent for Mimo Investment
LLC), which resulted in a default judgment allowing Sentinel to rescind the policy as
to the plaintiff’s mother and aunt. Thereafter, Sentinel moved for summary disposition
of Mr. Bazzi’s claim, arguing that because the policy was void aé initio as a result of the
rescission, it was under no obligation to afford coverage to Mr. Bazzi, who it conceded
was an “innocent third party.” The circuit court denied Sentinel’s motion for summary
disposition based upon the “Innocent Third Party” Rule, which prohibited an insurer
from rescinding its policy, based upon fraud in the procurement of the policy, after a
person not party to the fraud had sustained injury. Sentinel filed an application for leave
to appeal to the Court of Appeals, which was initially denied; however, the Supreme
Court remanded the matter back to the Court of Appeals for consideration as on leave

granted. Bazziat __, slip op at 3.
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On remand, the Court of Appeals
determined in a 2 — 1 split decision that
the “Innocent Third Party” Rule was
implicitly abrogated by the Michigan
Supreme Court’s decision in Hyzen,
supra. Bazzi v Sentinel Ins Co, 315
Mich App 763; 891 NW2d 13 (2016).
Judge Beckering dissented, arguing that
the “Innocent Third Party” Rule was
separate and distinct from the “Easily
Ascertainable” Rule that was abrogated by
the Michigan Supreme Court in Hyten.
1d. 'The plaintiff and his medical providers
filed an application for leave to appeal to
the Michigan Supreme Court, which the
Court granted.

The Majority Opinion

The majority opinion was authored by
Justice Wilder. Justice Wilder affirmed
the Court of Appeals’ decision that the
“Innocent Third Party” Rule did not
survive the Court’s earlier decision in
Hyten. In this regard, the Supreme Court
affirmed the observation of the Court of
Appeals’majority that the “Innocent Third
Party” Rule and the “Easily Ascertainable”
Rule were two sides of the same coin. The
rationale behind both rules was premised
upon the protection of third parties
despite misrepresentations made in the
procurement of the policies at issue. See
Hyten at 568 569. Thus, based upon the
rationale in Hyten, the abrogation of the
“Easily Ascertainable” Rule implicitly
abrogated the “Innocent Third Party”
Rule as both doctrines had their roots in
the Court of Appeals’ decision in Szaze
Farm v Kurylowicz, 67 Mich App 568;
242 NW2d 530 (1976).!

The Supreme Court majority also
rejected  any  distinction  between
rescission of optional coverages, such as
the excess residual liability coverages that
were at issue in Hyten, and the statutorily
mandated coverages, such as $20,000.00/
$40,000.00 liability coverage and, in this
case, statutorily mandated PIP benefits.
As noted by the Supreme Court majority:

We reject the premise that
there is a controlling distinction
between mandatory coverage,
i.e., statutorily mandated PIP
benefits, and optional coverage.
Whether statutory benefits or
optional benefits are at issue, each
is predicated on the existence
of a valid contract between the
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insured and insurer. Moreover,
our reasoning in Titan was
not dependent on whether the
coverage at issue was mandatory
or optional. Rather, we recognized
that  common-law  defenses
are available when there are
contractual insurance policies but
limited when a statute prohibits
the defense. ... Although PIP
benefits are mandated by statute,
the no-fault act neither prohibits
an insurer from invoking the
common-law defense of fraud nor
limits or narrows the remedy of
rescission. Additionally, because
Titan considered only optional
benefits, there was no reason
for this Court to opine on any
purported statutory limitations
on common-law defenses for
mandatory coverage. As such, any
implication derived from Tizan’s
footnote 17 and accompanying
text that MCL 500.3101(1)
somehow limited the availability
of rescission . . . was nonbinding
dicta. [Bazziat __, slip op at 12.%]

The Bazzi majority also found it
important to point out that an insured’s
honesty in procuring insurance is of
utmost importance. The Court stated:

[A]lthough an innocent third party
might have a reasonable right to
expect that other drivers carry the
minimum insurance required under
the no-fault act, that expectation
does not, by operation of law, grant
an innocent third party an absolute
right to hold an insurer liable for the
fraud of the insured. In other words,
an insurer has a reasonable right to
expect honesty in the application
for insurance’, and there is nothing
in the no-fault act that indicates
that the reasonable expectations of
an innocent third party surmount
the reasonable expectations of the
insurer.

9 Jacobs v Queen Ins Co, 183 Mich
512, 520; 150 NW 147 (1914)
(Noting that “a contract of insurance
is one in which the utmost good
faith is required of the insured”)
. . . See also Barry Zalma, Lexis
Nexis Legal News Room, zhe

equitable remedy of rescission: a tool

to defeat fraud, . . . (posted April
21, 2015) (Accessed June 11, 2018)
(Stating that “insurance contracts,
unlike common-run-of-the-mill
commercial contracts, are considered
to be contracts of utmost good faith”
and that “each party to the contract
of insurance is expected to treat the
other fairly in the acquisition and
performance of the contract”). [Id. at
13 (emphasis added).’]

The second part of the Court’s holding
is more problematic. Although the
Supreme Court ruled that the “Innocent
Third Party” Rule was abrogated by the
Court’s decision in Hyten, the majority
also ruled that the insurer was not
automatically entitled to rescission as to
the innocent third party. Rather, the Court
noted that “fraud in the inducement to
enter a contract renders the contract
voidable at the option of the defrauded
party ....” Bazzi at __, slip op at 14
(citations omitted). Therefore, the insurer
has the option of declaring a policy void
ab initio, depending on the circumstances
surrounding procurement of the policy.
Where a policy is rescinded, it is as if the
policy never existed, thereby, placing the
parties in the same position they would
have been in if the policy had never been
issued. Id. at __, slip op at 14 -15.

The Court that
rescission is an equitable remedy and,
as such, the equities must be balanced
between the defrauded insurer and the
innocent third party. The Court held that
“although the policy between Sentinel
and the insured, Mimo Investment,
is void ab initio due to the fraudulent
manner in which it was acquired, the trial
court must now determine whether, in

noted, however,

its discretion, rescission of the insurance
policy is available as between Sentinel and
plaintiff.” Id. ar __, slip op at 18. It is this
point by the majority that is problematic
because the Court does not elaborate
on how a non-party to a contract (i.e.,
Mr. Bazzi) has standing to challenge
the rescission of the policy. Even more,
the Court fails to indicate legally how a
policy can be rescinded as to the original
parties (i.e., the named insured, Mimo
Investment, and the insurer, Sentinel) yet
still exist for the benefit of the plaintiff,
Mr. Bazzi. If the policy between Mimo
Investment and Sentinel is void ab initio
and each is, presumably, returned to the
position they would have occupied had the
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policy never been issued, what remains?
Thus, despite indicating previously that
rescission returns the parties to the
contract to the status quo, it would appear
that Sentinel was not.

Other

statements

than a few generalized
regarding the nature of
equitable remedies, the Supreme Court
majority provided no concrete examples
as to how those equitable considerations
should be applied in any given case. As
noted by the Supreme Court majority:

When a plaintiff is seeking
rescission, the trial court must balance
the equities to determine whether
the plaintiff is entitled to the relief
he or she seeks. Accordingly, courts
are not required to grant rescission
in all cases. For example, rescission
should not be granted in cases where
the result thus obtained would be
unjust or inequitable, or where the
circumstances of the challenged
transaction make rescission infeasible.
Moreover, when two equally innocent
parties are affected, the court is
required, in the exercise of [its]
equitable powers, to determine which
blameless party should assume the
loss[.] [W Jhere one of two innocent
parties must suffer by the wrongful
act . . . of another, that one must
suffer the loss through whose act or
neglect such third party was enabled
to commit the wrong. The doctrine
is an equitable one, and extends no
further than is necessary to protect
the innocent party in whose favor it
is invoked.

In this instance, rescission does
not function by automatic operation
of the law. Just as the intervening
interest of an innocent third party
does not altogether bar rescission as an
equitable remedy, neither does fraud
in the application for insurance imbue
an insurer with an absolute right to
rescission of the policy with respect to
third parties. Equitable remedies are
adaptive to the circumstances of each
case, and an absolute approach would
unduly hamper and constrain the
proper functioning of such remedies.
This Court has recognized that [e]
quity jurisprudence molds its decrees to
do justice amid all the vicissitudes and
intricacies of life and that equity allows
complete justice to be done in a case by
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adapting its judgments to the special
circumstances of the case. [Id.at __; slip
op at 16 — 17 (internal quotations and
citations omitted).]

With that, the Supreme Court
remanded the matter back to the Wayne
County Circuit Court with instructions
for the court to “exercise its discretion”
in determining whether or not rescission
was appropriate under the circumstances
of this case.

[Tlhe Supreme Court also
ruled that despite the
abrogation of the “Innocent
Third Party” Rule, the insurer
is not automatically entitled
to rescind coverages as to an
“innocent third party."

The Dissenting Opinion

In her dissent, Justice McCormack,
joined by Justice Viviano, indicated
that there is an inherent distinction
between rescission of optional insurance
coverages, such as the excess liability
coverages at issue in FHyten, and
statutorily mandated coverages, such
as the $20,000.00/ $40,000.00 liability
limits required by MCL 500.3009(1)
and, in this case, PIP benefits. Bazzi
(McCormack, J., dissenting) at __; slip
op at 1 — 2. She reasoned that the no-
fault act was a comprehensive legislative
scheme mandating the availability of PIP
benefits to all eligible claimants, which an
innocent third party “always” is. Id. at __,
slip op at 2. “PIP benefits arise out of the
no-fault act . .. and we must construe a
no-fault policy and the Act together as
though the statutes were a part of the
contract.” Id., citing Rohlman v Hawkeye-
Security Ins Co, 442 Mich 520, 524-525;
502 NW2d 310 (1993). Thus, given the
comprehensive and mandatory nature of
the PIP benefits provided under the act,
Justice McCormack would have held
that the no-fault act limits rescission
where an innocent third party is involved
because rescission is not consistent with
the compulsory nature of the act. Bazzi
(McCormack, J., dissenting) at __; slip op
at 2. Further, she would have held “that
Sentinel may not independently seek to
rescind the PIP coverage mandated by the
no-fault act but that Sentinel may seek to

avoid or reduce its obligations relative
to the assigned claims insurer, Citizens
Insurance Company, by raising defenses
permitted by the Act.” Id.

However, as in the majority opinion,
Justice McCormack’s  opinion  is
problematic as well because the act does
not provide — as suggested — an avenue
in these situations for an insurer “to
avoid or reduce its obligations relative
to the assigned claims insurer ... by
raising defenses permitted by the Act.”
Id. Entitlement to and application for
benefits under the assigned claims plan
rests with the injured claimant, not a
defrauded insurer. See MCL 500.3172(1).
The only avenue an insurer possesses to
place the assigned claims plan on notice
is where there is a dispute between “2
or more automobile insurers” but not
where an insurer is disputing its own
obligation. See MCL 500.3172(3). 'Thus,
the remedy Justice McCormack suggests
simply does not exist because the assigned
claims plan has no statutory obligation
to respond to the notice of a defrauded
insurer and need not get involved until
the innocent third party claimant applies
for benefits from the MACP. Justice
McCormack also describes a number of
“remedies for insurers,” in the event they
pay benefits out of priority, but in many
cases, those remedies do not exist either.
In her opinion, the insurance company
should “pay first and haggle later.” Bazzi
(McCormack, J., dissenting) at __; slip
op at 12. But that is not an option where
the only other potential payee of PIP
benefits is the assigned claims plan and
the defrauded insurer has no direct means
to bring them into the fold.

The Practical Impact of the
Bazzi Decision Moving Forward
So what do we do now? Certainly
the timing of the rescission action will
be extremely important. For example,
assume a situation where the innocent
third party is occupying a motor vehicle
whose owner procured an insurance policy
through fraud. The insurance company
pays benefits to the “innocent third party”
for two years, but, after litigation ensues,
the insurer discovers the fraud in the
insurance application. By that time, it is
too late for the innocent third party to file
a claim with the MACP. Should an insurer
nonetheless be permitted to rescind
coverage under those circumstances?

29



In balancing the equities between an
insurance company that failed to timely
detect the fraud in the application with
those of the innocent third party, who
is suddenly left without insurance, the
outcome seems clear — the insurer would
be estopped from rescinding coverage.

Imagine, as well, a situation where
a child is an occupant of a motor
vehicle owned by a neighbor. The child
will normally file a claim for no-fault
benefits with his parents’ insurer under
MCL 500.3114(1). Again, the parents’
insurer pays benefits for a few years,
only to discover that the parents made
a fraudulent misrepresentation in the
application for insurance. Can the
insurer rescind coverage and force the
child to resort to the neighbor’s insurer,
which would be the next highest order
of priority under MCL 500.3114(4)
(a)? Under those circumstances, because
the One-Year Notice provision is tolled,
due to the claimant’s minority status,
it would not be too late to resort to the
neighbor’s insurer, although the child may
lose entitlement to certain benefits that
may have been incurred more than one
year back from the date the neighbor’s
insurance company is notified of the loss.
MCL 500.3145(1). However, what if
the neighbor has moved and his insurer
cannot be identified? What if the child is
actually 18 years old, as that child would
no longer be able to avail himself of any
tolling of the one-year notice provision?

Each of the examples
demonstrates that time is of the essence
in discovering and asserting any defenses
based upon fraud that could result
in rescission. And, the majority may
have suggested as much in its opinion.
Although the “Easily Ascertainable” Rule
was abrogated by Hyfen, the majority
indicated that “where one of two innocent
parties must suffer by the wrongful act . .
. of another, that one must suffer the loss
through whose act or neglect such third
party was enabled to commit the wrong.”
(Emphasis added, citation omitted) Bazzi
at __, slip op at 17. Is the Court alluding,
here, that it would behoove an insurance
company to verify various information
in the application for insurance in order
to protect its equitable interests so that
it cannot be argued that its “neglect” in
failing to do so “enabled” the defrauding

party? Conversely, a similar question

above
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may be asked of an injured claimant
who was in a position to know of or who
should have known of fraudulent acts of
another in procuring a policy. Needless
to say, it is not beyond the pale to say
that the quotation above could be argued
as an equitable version of the “Easily
Ascertainable” Rule.

Furthermore, it seems that the Supreme
Court’s majority opinion would appear to
invite forum shopping by both insureds
and insurers, thereby driving up the cost
of litigation. As pointed out by Justice
McCormack, in her dissent:

The the majority’s
opinion only fuels my skepticism:
It recognizes that there are no per
se rules in equity and therefore
remands for the trial court to balance
the equities. Although Sentinel
prevailed here, its right to raise
equitable defenses may prove to be
a hollow victory.”? ‘The innocent-
third-party doctrine allowed courts
to cut short fruitless litigation. In
addition to ensuring the speedy
payment of benefits as the statute
requires, the doctrine operated as
equitable shorthand. In other words,
it described the equitable balance of
certain archetypal relationships, thus
saving the parties (and courts) the
time and expense of balancing the
equities case-by-case. That certainty,
efficiency, and stability is now lost.

result of

12 Beyond ballooning legal expenses,
the possibility of rescission also injects
uncertainty that will warp an insurer’s
risk calculus. As we have recognized
before, “The uncertainty associated
with subjecting insurers and insureds
to the whims of individual judges and
their various conceptions of ‘equity’
would increase overall insurance costs
because insurers would no longer be
able to estimate accurately actuarial
risk.” Devillers v Auto Club Ins Ass’n,
473 Mich 562,589 n 62; 702 NW2d
539 (2005). [Bazzi (McCormack, J.
dissenting) at __, slip opinion at p.
22.]

Justice McCormack went on to note:
The majority instead remands

for equitable balancing, but it is
mum on what that proceeding

will entail. Its silence allows it to
avoid confronting the burdensome
realities of its remedy. The majority
states that ‘equitable remedies are
adaptive to the circumstances of
each case,and an absolute approach
would unduly hamper and
constrain the proper functioning
of such remedies.’It further points
out that ‘equity jurisprudence
molds its decrees to do justice
amid all the vicissitudes and
intricacies of life’ and that ‘equity
allows complete justice to be done
in a case by adapting its judgments
to the special circumstances of the
case.” ‘Complete justice’ sounds
good to me. But the remand order
with instructions that the trial
court please ensure that complete
Justice is done, thank you, does not
paper over the problems with the
remedy. [Id. at __, slip op at 22-23
(emphasis in original).]

Justice McCormack would then
describe what may invariably occur in
light of the majority’s failure to provide
guidance as to how an appropriate remedy
should be fashioned:

A remedy that is adaptive to
the circumstances of each case
requires that a court consider each
case’s unique circumstances. All
of them. Parties will be required
to litigate a new set of factual
and legal disputes. Since no one
factor is dispositive and any
factor may be relevant, each party
is incentivized to pursue every
argument of conceivable merit,
to fight each battle to its end, to
concede nothing. And summary
disposition is not a tool in a court’s
toolkit in disputes over equity,
where any fact can be material and
no rule is absolute. Thus, parties
will litigate trials within a trial to
demonstrate to the court that their
opponent is the more blameworthy
party. They will dispute whether
the insurer exercised reasonable
diligence to discover the
insured’s misrepresentations in
her application before issuing
a policy, whether the third party
knew that the policy was obtained
by the insured’s fraud, and even

whether the third party was
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driving negligently at the time of
the accident; they will also litigate
all possible legal avenues of relief,
all possible alternative sources
of recovery, and the third party’s
likelihood of success on the merits
in each. And I don't expect smart
lawyers to stop there in pursuing
their clients’ goals. [Id. at __, slip
op at 23 (emphasis added).]

Perhaps Justice McCormack summed
it up best by noting that “Lawyers, on the
other hand, have lots of new litigation to
pursue.” Id. at __, slip op at 25. Not to
mention, the emphasized section above
clearly shows the dissent’s position on
whether the majority effectively adopted
an equitable version of the “Easily
Ascertainable” Rule.

Just as we saw when the Supreme Court
released its decision in Covenant Med Ctr
v State Farm Mut Auto Ins Co, 500 Mich
191; 895 NW2d 490 (2017), there will
probably be a learning curve as litigants
and the courts learn how to apply the
Supreme Court’s holding in Bazzi to a
variety of factual circumstances. With no
clear guidance from the Supreme Court
majority as to how the equities are to be
balanced, each insurer which considers
rescission of a policy will need to weigh
the equities with the assistance of counsel
to assess the strength of any potential
rescission action. Such considerations
may include:

What is the basis for the rescission (i.e.,

the fraudulent act);

* How egregious was the fraud,

* If the accurate (i.e., non-fraudulent)
information was known, would the
insurer have not undertaken the risk
of the policy or would it have simply
charged a higher premium;

* If only a higher premium would have
been charged, how much more;

Did the alleged innocent party know
or should he/she have known of the
fraudulent activity;

* Who is the perpetrator of the fraud;

* What is the relationship between the

perpetrator and the innocent party;

* What is the relationship between the
vehicle that the policy covers and the
innocent party;

* What is the relationship between the
vehicle that the policy covers and the
perpetrator;
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Was the fraud intended to benefit
the alleged innocent party (e.g., obtain
cheaper coverage on his/her behalf, such
as a parent for a child);

Does the innocent party have another

source of PIP benefits available;

* When was the innocent party (or
counsel) notified of the potential
rescission;

* Is there another potential insurer in
the chain of priority;

* Was the innocent party (or counsel)
advised to notify the assigned claims
plan and the deadline and contact
information to do the same;

When was the defrauded

notified of the claim;

* Was there sufficient time under the
statute to identify and notify another
insurer potentially in the chain of
priority;

* Was there sufficient time under the
statute to advise the innocent party
(or counsel) to notify the assigned
claims plan;

insurer

Did the insurer know (or should have
known) about the fraud;
*Was  the information  easily
ascertainable from the resources
reasonably available to the insurer;

Although this is by no means an
exhaustive list and although it is a virtual
certainty that each judge is going to assess
the equities differently based upon his or
her own experiences and biases, it would
be wise for the insurers and counsel alike
to be prepared to continually add to this
list over time, for as Justice McCormack
surmised, the iterations of relevant factors
in an action for rescission are virtually
limitless.

Endnotes

1 “[W]here an automobile liability insurer
retains premiums, notwithstanding grounds
for cancellation reasonably discoverable
by the insurer within the 55-day statutory
period as prescribed by [MCL 500.3220]. .
. the insurer will be estopped to assert that
ground for rescission thereafter.” Kurylowicz
at 579, overruled by Hyten, supra. Thus,
misrepresentations in the procurement of the
policy (e.g., suspension of one’s operator's
license) would not prevent recovery against
the insurer by third parties injured by the
insured. /d.

2 This line of reasoning is consistent with past
decisions rendered by the Court where it was
sought to abrogate a common-law doctrine
by implication based upon the language of a
statute. For example, see People v Moreno,
491 Mich 38; 814 NW2d 624, 627-28 (2012):

3

The common law remains in force unless
it is modified. We must presume that the
Legislature knows of the existence of the
common law when it acts. Accordingly,
this Court has explained that the
abrogative effect of a statutory scheme is
a question of legislative intent and that
legislative amendment of the common
law is not lightly presumed. While the
Legislature has the authority to modify the
common law, it must do so by speaking in
no uncertain terms. Moreover, this Court
has held that statutes in derogation of the
common law must be strictly construed
and shall not be extended by implication
to abrogate established rules of common
law. [/d. at 46 (internal citations and
quotations omitted; emphasis added).]

The no-fault act addresses circumstances after
the potentially triggering event (i.e., injury
arising from the ownership, maintenance or
use of an automobile) but is virtually silent
regarding issues that may arise at the time

the contract is entered, such as fraud in the
procurement of the policy that, like here, is
not discovered until after the loss occurs.

In this age where insureds are constantly
trying to lower their already-high insurance
premiums by, say, misrepresenting actual
ownership of the vehicles to be insured under
the policy, or failing to disclose youthful
drivers in the household, insureds and their
agents (particularly independent agents) need
to be aware that such actions will result in a
rescission of the policy, and perhaps an Errors
and Omissions claim against the insurance
agent.

MCL 500.3172(1):
A person entitled to claim because of
accidental bodily injury arising out of
the ownership, operation, maintenance,
or use of a motor vehicle as a motor
vehicle in this state may obtain personal
protection insurance benefits through
the assigned claims plan if no personal
protection insurance is applicable
to the injury, no personal protection
insurance applicable to the injury can
be identified, the personal protection
insurance applicable to the injury cannot
be ascertained because of a dispute
between 2 or more automobile insurers
concerning their obligation to provide
coverage or the equitable distribution of
the loss, or the only identifiable personal
protection insurance applicable to the
injury is, because of financial inability of 1
or more insurers to fulfill their obligations,
inadequate to provide benefits up to
the maximum prescribed. In that case,
unpaid benefits due or coming due may
be collected under the assigned claims
plan and the insurer to which the claim is
assigned is entitled to reimbursement from
the defaulting insurers to the extent of their
financial responsibility.
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Supreme Court Closes Potential
Loophole to Workers Compensation

Exclusive-Remedy Provision
On July 10, 2018, the Michigan Supreme Court clarified the scope of MCL

418.171(4)’s exception to workers compensation immunity. This exception allows
employees of subcontractors to sue a principal where the principal uses coercion,
intimidation, or other means to encourage employees to pose as subcontractors to evade
payment of workers compensation benefits. Emphasizing the importance of applying
clear statutes as written and not viewing a particularly statutory term or phrase in
insolation, the Supreme Court concluded a provision in another subsection limiting
this exception only to individuals who would not otherwise be considered a direct
employee qualified the entire section, thus entirely excluding the principal’s employees
from this section’s ambit. McQueer v Perfect Fence Co, 502 Mich 276; _ NW2d __
(2018) (Docket No. 153829).

Facts: On January 14, 2014, fencing company laborer David McQueer was injured
on the job when the bucket of a Bobcat front-load struck him in the head. At the
time, McQueer was installing fence posts with a more senior employee, Mike Peterson.
Peterson was aware the proper method for installing fence posts involved using an
auger or hand-digger to dig post holes between 3 and 6 feet deep. One of the company
owners also warned Peterson that fence post installation was a misuse of a bobcat and
guaranteed to hurt someone. Peterson nonetheless used the bobcat to install fence posts
into frozen ground and McQueer felt compelled to go along with use of the bobcat due
to Peterson’s seniority. Sitting underneath the bobcat’s bucket, McQueer was struck
in the head by the bucket when the bobcat drove the post deeper into the ground
than planned. McQueer contended that, on the way to the hospital after, Peterson
told him not to disclose he was injured while working because McQueer was “not on
the books” and therefore would receive no workers compensation benefits. McQueer
also contended that the owner and his accountant visited him at the hospital to say
McQueer was not covered under the company’s workers compensation plan. McQueer
ultimately received workers compensation benefits and the fencing company did not
dispute it was his employer.

McQueer sued the company under various negligence theories, and the company
moved for summary disposition based upon the exclusive remedy provision in MCL
418.131(1). McQueer argued his civil action was not barred, in pertinent part, because
the company violated MCL 418.171(4) by encouraging him to pose as a nonemployee.
The trial court granted summary disposition, concluding MCL 418.171 was not
applicable to McQueer. The Court of Appeals reversed, finding McQueer established a
question of fact as to whether the company violated MCL 418.171.

Ruling: The Michigan Supreme Court reversed the judgment of the Court of
Appeals, holding that MCL 418.171 did not apply to McQueer because he was a direct
employee of the company and this section applied only to employees of contractors.
According to the Michigan Supreme Court, the Court of Appeals erred in concluding
MCL 418.171 was applicable to McQueer because it failed to read the statute as a

whole and misinterpreted the term “principal.”
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The Michigan Supreme  Court
explained that MCL 418.117(1) refers
to an employer as a “principal,” and
provides that if a principal contracts with
a contractor not subject to the Workers
Disability Compensation Act, then the
principal shall be liable to pay workers
compensation benefits to the contractor’s
workers as if the principal had been the
direct employer. That is, MCL 418.171(1)
creates a statutory employer situation
intended to prevent employers from
escaping workers compensation liability
by contracting with unisured contractors
to do work that is part of the employer’s
trade, business, or occupation. But
MCL 418.171(4) provides an exception
nonetheless allowing the imposition of
civil liability for a “principal”who willfully
acts to circumvent MCL 418.171(1) or
418.611 (an employer’s obligation to
secure compensation insurance) by using
coercion, intimidation, deceit, or other
means to encourage persons who would
otherwise be considered employees to
pose as contractors. Despite McQueer’s

coercion allegations to the contrary,
he was provided with benefits and it
was undisputed he was the company’s
employee, so MCL 418.171 did not
apply to him, explained the Supreme
Court. The Supreme Court relied upon
two other provisions of the statute to
explain its conclusion. First, reading
the section as a whole, it held MCL
418.171(3), which specifies the statutory
employer relationship is created “only
if the contractor engages persons to
work other than persons would not be
considered employees ...,” qualifies all of
MCL 418.171 (emphasis added). Second,
“principal” is not synonymous with
“employer,” but instead has a specialized
meaning in this context—an employer
who contracts with a contractor that does
not have adequate workers compensation
coverage. This demonstrates this section
does not protect direct employees, as
reading the two words as equivalent
would render the other requirements of
MCL 418.171(1) superfluous.

Practice Pointer: This opinion once
again emphasizes the importance of
careful consideration of a statute as a
whole when determining its scope. In
this instance, extending the application
of MCL 418.171 to direct employees
may have been plausible solely upon
reading its first subsection, especially in
light of McQueer’s allegations. It was also
plausible, as the dissent hints, because it
means the exception allowing civil liability
is not available to would-be employees
who are encouraged to pose as contractors
where there is no intervening contractor.
But absent any statutory indication to
the contrary, significance had to be given
to its specific reference to a “principal,”
as well as the explicit qualification in
another subsection which further defines
to whom the section applies. Failure to
engage in this type of analysis may obtain
a temporary victory but ultimately will be
a waste of time and effort if the Supreme
Court reverses your judgment.
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PROPOSED AMENDMENTS
2002-37/2018-20 — Indigency and fee waivers

Rule affected:, 2.002
Issued:, June 13,2018
Public hearing:, September 20, 2018

Two proposals are being considered to establish standards for indigency and fee
waivers. While the proposals are similar, there is a significant difference in the methods
for determining whether a party is indigent.

2017-12 —Transferring a case to the Court of Claims
Rule affected:, 2.228

Issued:, February 28, 2018

Public hearing:, September 20, 2018

'The addition of this rule would require a defendant to transfer a case to the Court
of Claims at or before the time the defendant files an answer. This proposed addition
arose from the case of Baynesan v Wayne State University, (docket 154435), where the
defendant sought transfer a month before trial.

2017-20-Clarification of postjudgment order in a domestic relations case
Rule affected:, 7.202

Issued:, April 19,2018

Public hearing:, September 20, 2018

The proposed amendment modifies the definition of a final order in a domestic
relations action by removing the “order affecting the custody of a minor” language
and redefining it as an “order that, as to a minor, grants or denies a motion to change
legal custody, physical custody, domicile, parenting time, grandparenting time, school
enrollment or religious affiliation; or authorizes or denies medical or mental health
treatment.”

ADOPTED AMENDMENTS

2016-23 — Service of process on a partnership
Rule affected:, 2.105

Issued:, March 28,2018

Effective:, May 1,2018

"This amendment adds that service of process on a partnership or a limited partnership
may be made upon an “agent for service of process.” This addition is intended to make

the court rule consistent with MCL 449.1105(2).

2017-19 — Mediation in child protection cases
Rule affected:, 2.410, 2.411, and addition of 3.970
Issued:, March 28,2018

Effective:, May 1,2018

These amendments and the addition of MCR 3.970 provide explicit authority and

procedures for judges to order mediation in child protection proceedings.
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2002-37 - E-Filing and electronic
records

Rule affected:, Numerous

Issued:, May 30, 2018

Effective:, September 1,2018

Numerous court rules have been
amended in an effort to modernize
and implement a state-wide e-filing
system. General rules concerning the
form of the case caption, verification,
filing documents under seal, the form
and effect of signatures, etc. have been
moved from Chapter 2 to MCR 1.109.
The amendments further provide for the
adoption of an electronic filing system
by the courts and the establishment of
standards relating to same.

2014-29 - Entry of consent judgments
Rule affected:, 2.602

Issued:, February 28,2018

Effective:, May 1,2018

After a second proposed amendment,
new subsection (C)(1-4) was added
setting forth the procedure for entry of

Legal Copy Services

Nationwide Record Retrieval,
Personalized Service
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a conditional dismissal, including the
statute of limitations applicable to an
action that is conditionally dismissed.
The consent order must be signed and
approved by all parties and shall clearly
state the terms for reinstatement of the
case.

2016-40 — Taxation of post-judgment
costs

Rule affected:, 2.625 and 3.101

Issued:, September 27,2017

Effective:, May 1,2018

These amendments address recent
amendments to MCL 600.4012 and
clarify the authority and process for
recovering postjudgment costs and fees
after judgment and provide clarity for
procedures applicable to garnishment
proceedings.

2016-25 — Appellant’s obligation to
file an appendix

Rule affected:, 7.212

Issued:, June 14,2018

Effective:, September 1,2018

MCR 7.212 now requires an appellant
to separately file an appendix with the
appellant’s brief on appeal. The appendix
shall contain a table of contents and
copies of the following documents (if they
exist): the judgment or order appealed
from; trial court docket sheet; relevant
pages of non-compressed transcripts (or
complete transcripts, but only if the index
is included); a copy of the challenged
jury instruction(s); any other relevant
exhibit or evidence submitted to the trial
court. Trial court briefs are not required
to be submitted unless they pertain to a
contested preservation issue. The appellee
may only file an appendix that includes
documents not contained in appellant’s
appendix. Additional detailed rules
are included concerning the appendix,
including tabbing and/or bookmarking.

The LCS Difference

Legal Copy Services provides fast and
cost-effective solutions for your record
retrieval needs. Our unique focus on
personalized service allows us to
consistently provide client satisfaction
that exceeds expectations.

Nate Kadau, Sales Representative
(877) 949-1119 | legalcopyservices.com
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The MDTC has participated as amicus curie in two cases that are currently scheduled
for oral argument before the Supreme Court’s upcoming session. Following are updates
on these two cases.

The MDTC filed an amicus brief in Yu v Farm Bureau General Insurance Company
of Michigan.' The MDTC’s amicus brief was authored by Peter J. Tomasek of Collins
Einhorn Farrell, PC. The facts of the Yu case, and the arguments contained in MDTC’s
amicus brief, were covered in some detail in the prior issue of the Quarterly. This case
is currently scheduled to be argued before the Supreme Court on October 10, 2018.

The MDTC has also filed an amicus brief in Dye v Esurance Property & Casualty
Ins Co.? The MDTC’s amicus brief was authored by Nicholas S. Ayoub of Hewson
& Van Hellemont, P.C. Factually, the Dye case arose out of a motor-vehicle accident
wherein plaintiff Matthew Dye was injured and subsequently sought no-fault personal
protection insurance (“PIP”) benefits. The car plaintiff was driving at the time of the
accident was titled in his name, but plaintiff’s father (Paul Dye) had obtained insurance
for the vehicle from defendant Esurance Property & Casualty Insurance Company.
Plaintift Matthew Dye did not have a policy in his name. Esurance, in turn, pointed
to GEICO as being first in priority, based upon Matthew’s status as a resident relative
of GEICO’s insured (and Matthew Dye’s wife), Lisa Dye. Esurance claimed that
defendant GEICO Indemnity Company was the higher priority insurer.

Impacting the determination of which insurer has priority is the Court of Appeals
decision in Barnes v Farmers Ins Exchange, 308 Mich App 1; 862 NW2d 681 (2014).
Michigan’s no-fault act requires the “owner or registrant of a motor vehicle” to maintain
“personal protection insurance [PIP], property protection insurance, and residual
liability insurance.” Barnes, 308 Mich App at 6. Pursuant to MCL 500.3113(b), a
“person is not entitled to be paid personal protection insurance for accidental bodily
injury if at the time of the accident ... [t]he person was the owner or registrant of a
motor vehicle or motorcycle involved in the accident with respect to which the security
required by MCL 500.3101 or MCL 500.3103 was not in effect.” The Barnes Court
held that pursuant to “the plain language of MCL 500.3113(b), when none of the
owners maintains the requisite coverage, no owner may recover PIP benefits.” Barnes,

308 Mich App at 8-9.

On counter-motions for summary disposition, the trial court granted plaintiff’s
motion and denied GEICOs, finding that Paul Dye was an “owner” of the vehicle
and that GEICO therefore had no coverage defense under Barnes. GEICO appealed
to the Court of Appeals by leave granted. The Court of Appeals reversed the summary
disposition ruling in plaintiff Matthew Dye’s favor, but found that questions of fact
precluded summary disposition in GEICO’s favor on the ownership issue.

On application and cross-applications for leave to appeal, the Supreme Court only
granted, in part, plaintiff’s application for leave to appeal as cross-appellant “limited to
the issue whether an owner or registrant of a motor vehicle involved in an accident may
be entitled to personal protection insurance benefits for accidental bodily injury where
no owner or registrant of the motor vehicle maintains security for payment of benefits
under personal protection insurance. See MCL 500.3101(1); MCL 500.3113(b);
Barnes v Farmers Ins Exch, 308 Mich App 1 (2014).”

The MDTC’s amicus brief argued that the Barmes decision reached the correct
conclusion. As the MDTC noted, the “no-fault system provides for what essentially
amounts to universal insurance coverage for anyone who sustains ‘accidental bodily
injury arising out of the ownership, operation, maintenance or use of a motor vehicle’

in this state.” MCL 500.3105. This coverage is achieved through the statutory priority
Michigan Defense Quarterly



rules which define the insurer who is
responsible for providing coverage from
the person’s own carrier, to the insurer
of a resident relative, to the insurer of
the owner of the vehicle he or she was
occupying, or if not an occupant, from
the insurer of the owners or registrants
for vehicles involved in the accident, to
the insurer of the driver of the vehicle
occupied/involved in the accident, and,
finally, if no applicable insurance can be
identified, the injured person is entitled
to claim benefits through the assigned
claims plan.

As the MDTC argued, if, in contrast
to this carefully crafted priority
system, coverage were created where a
disinterested person lists a vehicle within
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his or her insurance coverage, the result
would be to create havoc within the
insurance industry.

'The Dye case is scheduled to be argued
before the Supreme Court on October 9,
2018.

We intend to provide updates as to the
Supreme Court’s ultimate decisions on
both of these important cases when the
Court’s opinions are released.

'This update is only intended to provide
a brief summary of the complex issues
addressed in the amicus briefs filed on
behalf of the MDTC. The MDTC does
maintain an amicus brief bank on its
website accessible to its members. For
a more thorough understanding of the

CONSTRUCTION EXPERT

issues addressed in these cases, members
are encouraged to visit the brief bank to
review the complete briefs filed on behalf
of this organization.

Endnotes
1 Michigan Supreme Court Docket No. 155811.

2 Michigan Supreme Court Docket No. 155784.
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= Equipment Safety

= Pesticide Exposure

Safety
Ronald K. Tyson
(248) 230-9561
(248) 230-8476

Researching and providing correct building code
and life safety statutes and standards as they may
affect personal injury claims, construction, and
causation. Specializing in theories of OSHA and
MIOSHA claims. Member of numerous building
code and standard authorities, including but

not limited to IBC [BOCA, UBC] NFPA, etc. A
licensed builder with many years of tradesman,
subcontractor, and general contractor (hands-on)
experience. Never disqualified in court.

ronaldtyson@mac.com
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Meet the MDTC Leaders

A key component of MDTC’s mission is facilitating the exchange of views, knowledge, and insight that our
members have obtained through their experiences. That doesn’t happen without interaction. And interaction
doesn’t typically happen until you’ve been introduced. So, in this section, we invite you to meet the new (and,
possibly, some not-so-new) MDTC leaders who have volunteered their time to advance MDTC’s mission.

MEET: Matt Cross

Regional Chairperson (Traverse City)

MDTC Member since 2015

Cummings, McClorey, Davis & Acho, PLC, Associate Attorney
Wayne State University Law School — 5 years of experience.

Q: Why did you become involved in MDTC?
A: I knew other members of the firm I worked for at the time who considered MDTC to be a
valuable resource.

Q: What inspired you to become an MDTC Leader?
A: I simply wanted to help the organization in any way that I could. I saw there was a vacancy in
the Traverse City area when I relocated here, and I jumped on the opportunity.

Q: How would you describe your leadership style?
A: Collaborative and team-oriented. I think people are more productive and happier when they are included and made to feel part
of a team rather than a subordinate just taking orders.

Q: How has your MDTC involvement enbanced your personal/professional life?
A: The camaraderie among those on the email listserv is pretty great. Any time I ask for input on a plaintiff’s expert, I always get
at least three responses with old transcripts and pointers.

Q: Why would you encourage other MDTC members to seek leadership roles?
A: Being in a leadership role allows you to provide valuable input into the directive of the MDTC.

Q: Are you involved in other organizations or activities?

A: Michigan Association of Municipal Attorneys

Q: If you weren’t a legal professional, what type of career would you choose?
A: T would go back to working as a firefigher, which I did before going to law school.

Q: What advice do you have to new MDTC members? To new attorneys?

A: Get involved. Whether it’s MDTC or some other organization, I think it’s important to get involved, especially as a new
attorney fresh out of law school; you sort of get thrown into the deep end and it can feel a bit overwhelming, so having mentors to
talk with is invaluable.

Q: What else should we know about you?

A: Between the time I worked as a firefighter and went to law school, I worked in the music industry in New York City. I have
two dogs: both American Bulldog/Pitbull rescues. I like dogs more than most people, and I'm immediately suspicious of anyone
who feels differently!
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* Professional Liability
* Commercial

* Contract Disputes

Peter Dunlap, PC
68 N. Plymouth Street
Pentwater, MI 49449
Phone: 517-230-5014
Fax: 517-482-0087
Offices in Lansing, MI
www.PeterLDunlap.com

pdunlap65@gmail.com
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RESOLUTION MEDIATION
Neoli FACILITATION ¢ ARBITRATION
* Negligence

* 29 Years Personal Injury Experience
* 4,000 Cases
« Case Evaluator Wayne & Oakland County
Circuit Courts
« Flexible Scheduling

Peter A. Angelas, Esq.
Alexander & Angelas, P.C.
30200 Telegraph Rd, Ste #400
Bingham Farms, MI 48025
(248) 290-5600
peter@alexanderandangelas.com

ADR - ARBITRATION/
MEDIATION/FACILITATION

Thomas M. Peters has the experience,
background and ability to assist you in the
arbitration, mediation and resolution of your
litigation or claim disputes.

*  Indemnity and insurance
Construction
Trucking
Commercial and contract disputes
Employment

Thomas M. Peters
Vandeveer Garzia, P.C.
1450 West Long Lake Road
Troy, MI 48098
(248) 312-2800
tmp-group@VGPCLaw.com
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MDTC LEADER CONTACT INFORMATION

Joshua K. Richardson

Vice President

Foster Swift Collins & Smith PC
313 S. Washington Square
Lansing, M1 48933
517-371-8303 * 517-371-8200
jrichardson@foSuiterswift.com

Irene Bruce Hathaway

Vice President

Miller Canfield Paddock & Stone, PLC
150 West Jefferson Suite 2500
Detroit, MI 48226

313-963-6420 ® 313- 496-8453
hathawayi@millercanfield.com

Terence P. Durkin

Treasurer

Kitch Drutchas Wagner Valitutti & Sherbrook
1 Woodward Ave Suite. 2400

Detroit, M1 48226

313-965-6971 * 313-965-7403
terence.durkin@kitch.com

Deborah L. Brouwer

Secretary

Nemeth Law PC

200 Talon Centre Drive Suite 200
Detroit, M1 48207-5199
313-567-5921 e 313-567-5928
dbrouwer@nemethlawpc.com

Richard Paul

Immediate Past President
Dickinson Wright PLLC

2600 W. Big Beaver Road Suite 300
Troy, MI 48084

248-433-7532  248-433-7274
rpaul@dickinsonwright.com

Madelyne C. Lawry

Executive Director

MDTC

P.O. Box 66

Grand Ledge, Ml 48837
517-627-3745 ¢ 517-627-3950
info@mdtc.org
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Daniel Cortez

Foley Baron Metzger & Juip PLLC
38777 6 Mile Road Suite 300
Livonia MI 48152-2660
734-742-1819 e 734-521-2379
dcortez@fbmijlaw.com

John Mucha, 11l

Dawda, Mann, Mulcahy & Sadler PLC
39533 Woodward Avenue Suite 200
Bloomfield Hills, Ml 48304
248-642-3700 ® 248-642-7791
jmucha@dmms.com

Conor Dugan

Warner Norcross & Judd LLP
111 Lyon Street NW Suite 900
Grand Rapids, M1 49503
616-752-2127 * 616-222-2127
conor.dugan@wnj.com

Dale A. Robinson

Rutledge Manion Rabaut Terry & Thomas PC
333 W. Fort Street Suite 1600

Detroit, Ml 48226

313-965-6100 ¢ 313-965-6558
drobinson@rmrtt.com

Gary S. Eller

Smith Haughey Rice & Roegge PC
213 S. Ashley Street Suite 400
Ann Arbor, Ml 48104
734-213-8000 * 734-332-0971
geller@shrr.com

A. Tony Taweel

Ottenwess, Taweel & Schenk, PLC
535 Griswold Street Suite 850
Detroit, Ml 48226

313-965-2121 ¢ 313-965-7680
ttaweel @ottenwesslaw.com

Kimberlee A Hillock
Willingham & Coté PC

333 Albert Ave Suite 500

East Lansing, M1 48823
517-324-1080 ¢ 517-351-1195
khillcok@willinghamcote.com

Carson ). Tucker, JD, MSEL
Law Offices of Carson J. Tucker
117 N. First Street Suite 111
Ann Arbor, Ml 48104
734-629-5870 o 734-629-5871
cjtucker@lexfori.org

John C.W. Hohmeier

Scarfone & Geen, P.C.

30680 Montpelier Drive
Madison Heights, MI 48071
248-291-6184  248-291-6487
jhohmeier@scarfone-geen.com

R. Paul Vance

Cline Cline & Griffin PC

503 S. Saginaw Street Suite 1000
Flint, Ml 48502

810-232-3141 » 810-232-1079
pvance@ccglawyers.com

Michael J. Jolet

Hewson & Van Hellemont PC
25900 Greenfield Rd Suite 650
Oak Park, M1 48237
248-968-5200 ® 248-968-5270
mjolet@vanhewpc.com

Richard J. Joppich

Kitch Drutchas Wagner Valitutti & Sherbrook

2379 Woodlake Drive Suite 400
Okemos, MI 48864
517-381-7182 e 517-381-4427
richard.joppich@kitch.com
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MDTC LEADER CONTACT INFORMATION

Regional Chairs

Okemos: Barbara J. Hunyady
ProAssurance

2600 Professional Drive
Okemos, M| 48864
517-347-6287

barbarahunyady@proassurance.com

Marquette: Jeremy S. Pickens
O’Dea Nordeen and Burink PC
122 W. Spring Street
Marquette, MI 48955
906-225-1770  906-225-1764
jpickens@marquettelawpc.com

Traverse City: Matthew W. Cross
Cummings McClorey Davis & Acho PLC
400 W. Front Street Suite 200

Traverse City, Ml 49684

231-922-1888 o 231-922-9888
mcross@cmda-law.com

Grand Rapids: Charles J. Pike

Smith Haughey Rice & Roegge PC

100 Monroe Center Street NW
Grand Rapdis, MI 49503
616-458-5456 ¢ 616-774-2461
cpike@shrr.com’

Saginaw: Robert Andrew Jordan
O'Neill, Wallace & Doyle P.C.

300 Street Andrews Road Suite 302

Saginaw, MI 48638
989-790-0960
djordan@owdpc.com

Lansing: Michael J. Pattwell
Clark Hill PLC

212 E. Cesar Chavez Avenue
Lansing, MI 48906

517-318-3043 * 517-318-3082

mpattwell@clarkhill.com

Southeast Michigan: Joseph E. Richotte

Butzel Long PC

41000 Woodward Avenue
Bloomfield Hills, Ml 48304
248-258-1407 o 248-258-1439
richotte@butzel.com

MDTC 2018-2019 Committees

Meet The Judges:
Beth Wittman, Chair
Amber Girbach
Daniel Cortez
Olivia Paglia

Golf Committee:

Terry Durkin, Co-Chair
John Hohmeier, Co-Chair
Dale Robinson

Mike Patwell

Matt Zmijewski

Quarterly:
Michael J. Cook, Editor

Associate Editors:
Matthew A. Brooks
Victoria Convertino
Tom lIsaacs
Katherine Gostek

Past Presidents Society:
Ed Kronk

Josh Richardson
Richard W. Paul

Legal Excellence Awards:
Rick Paul, Chair

Beth Wittman

John Mucha

Gary Eller

Charles J. Pike

Nominating Committee:
Rick Paul
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Amicus:

Anita L. Comorski, Chair

Kimberlee A. Hillock

Carson J. Tucker

Nicholas S. Ayoub
Irene Hathaway
Grant Jaskulski
Dan Beyer

Peter Tomasek
Robert Kamenec
Nathan Scherbarth

Winter Meeting 2018:
Tony Taweel, Co-Chair

Daniel Cortez, Co-Chair
Deborah Brouwer

Veronica lbrahim

Annual Meeting 2019:

Paul Vance, Co-Chair

Charlie Pike, Co-Chair

Matt Cross
Scott Pawlak

Conor Dugan

Regional Chair Liaison:
Dale Robinson/ Mike Pattwell

Section Chair Liaison:

Paul Vance/Nicholas Huguelet

Sponsors (vendors/firm):

Deborah Brouwer

Mike Jolet
Terry Durkin

Government Relations:
Graham K. Crabtree

DRI State Representative:
D. Lee Khachaturian

Membership:

Richard J. Joppich, Co-chair
John Mucha, Co-chair
Clifford Hammond

Robyn Brooks

Jeremy Pickens

Jeremiah Fanslau

Mike Conlon

Awards:

Brian Moore, Chair
John Mucha, 1lI
David Ottenwess
Beth Wittmann
Thad Morgan

E-Newsletter Committee:
Nathan Scherbarth
Amber Girbach

Future Planning:
Irene Hathaway

Social Media:

Kari Melkonian
Scott Pawlak
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MDTC LEADER CONTACT INFORMATION

Appellate Practice Insurance Law Professional Liability & Health Care
Nathan Scherbarth Olivia Paglia Kevin Lesperance

Jacobs & Diemer, PC Plunkett Cooney Henn Lesperance PLC

500 Griswold Street Suite 2825 38505 Woodward Ave Suite 2000 40 Pearl Street NW Suite 1040
Detroit, M| 48226 Bloomfield Hills, MI 48304 Grand Rapids, MI 49503
313-965-1900 * 313-965-1919 248-901-4058 © 248-901-4040 616-551-1611 » 616-323-3658
nscherbarth@jacobsdiemer.com opaglia@plunkettcooney.com kml@hennlesperance.com
Appellate Practice Labor and Employment Professional Liability & Health Care
Beth Wittmann Nicholas Huguelet Daniel John Ferris

The Kitch Firm Nemeth Law PC Kerr, Russell and Weber, PLC
One Woodward Ave Suite . 2400 200 Talon Centre Drive Suite 200 500 Woodward Ave Suite 2500
Detroit, Ml 48226 Detroit, Ml 48207 Detroit, Ml 48226

313-965-7405  313-965-7403 313-567-5921 ¢ 313-567-5928 313-961-0200 * 313-961-0388
beth.wittmann@kitch.com nhuguelet@nemethlawpc.com dferris@kerr-russell.com
Commercial Litigation Labor and Employment Trial Practice

Brian M. Moore Clifford Hammond David Ottenwess

Dykema Gossett PLLC Foster Swift Collins & Smith PC Ottenwess, Taweel & Schenk, PLC
39577 Woodward Ave Suite 300 28411 Northwestern Hwy Suite 500 535 Griswold St Suite 850
Bloomfield Hills, MI 48304 Southfield, MI 48034 Detroit, Ml 48226

248-203-0772 * 248-203-0763 248-538-6324 ¢ 248-200-0252 313-965-2121  313-965-7680
bmoore@dykema.com chammond@foSuite rswift.com dottenwess@ottenwesslaw.com
Commercial Litigation Law Practice Management Trial Practice

Samantha Pattwell Fred Fresard Hannah Treppa

Dickinson Wright PLLC Dykema Gossett PLLC Butzel Long PC

215 S. Washington Square Suite 200 39577 Woodward Ave Suite 300 150 W Jefferson Ave Suite100
Lansing, MI 48933 Bloomfield Hills, MI 48304 Detroit, M| 48226-4452
517-487-4776 ¢ 517-487-4700 248-203-0593 e 248-203-0763 313-983-6966 ¢ 313-225-7080
spattwell@dickinsonwright.com ffresard@dykema.com treppa@butzel.com

General Liability Law Practice Management Young Lawyers

Shaina Reed Thaddeus Morgan Jeremiah Fanslau

Fraser Trebilcock Davis & Dunlap PC Fraser Trebilcock Davis & Dunlap, P.C. Magdich & Associates

124 W. Allegan St Suite 1000 124 W. Allegan Suite 1000 17177 N. Laurel Park Drive Suite 401
Lansing MI 48933 Lansing, MI 48933 Livonia, Ml 48152

517-482-5800  517-482-0887 517-377-0877  517-482-0887 248-344-0013 * 248-344-0133
sreed@fraserlawfirm.com tmorgan@fraserlawfirm.com jfanslau@magdichlaw.com
General Liability Municipal & Government Liability Young Lawyers

Anthony Pignotti Robyn Brooks Amber Girbach

Foley Baron Metzger & Juip PLLC City of Detroit Law Dept Hewson & Van Hellemont PC
38777 6 Mile Road Suite 300 2 Woodward Ave Suite 500 25900 Greenfield Road Suite 650
Livonia, Ml 48152 Detroit, Ml 48226 Oak Park, MI 48237
734-742-1800 ® 734-521-2379 313-237-3049 e 313-224-5505 248-968-5200 © 248-968-5270
apignotti@fbmjlaw.com broor@detroitmi.gov agirbach@vanhewpc.com

In House Counsel Municipal & Government Liability Young Lawyers

Lee Khachaturian Veronica R. Ibrahim Robert Murkowski

The Hartford Financial Services Group, Inc Julie A. Taylor & Associates Miller Canfield Paddock & Stone, PLC
5445 Corporate Drive Suite 360 20750 Civic Center Drive Suite 400 150 W. Jefferson Ave Suite 2500
Troy, M1 48098 Southfield, Ml 48076-4132 Detroit, Ml 48226

248-822-6461 * 248-822-6470 248-945-3838 ¢ 855-847-1378 313-496-8423  313-496-8451
diana.khachaturian@thehartford.com veronica.ibrahim.yot2 @statefarm.com murkowski@millercanfield.com

Insurance Law

Stephen C. Madej

Scarfone & Geen PC

30680 Montpelier Dr

Madison Heights, MI 48071-1802
248-291-6184 » 248-291-6487
smadej@scarfone-geen.com

M Welcomes New Members!

Joel Ashton, Cummings McClorey Davis & Acho PLC Michelle Harrell, Maddin, Hauser, Wartell, Roth & Heller, P.C.
Colleen Burke, Collins Einhorn Farrell PC Andrew Harris, Kitch Drutchas Wagner Valitutti & Sherbrook
Jackie Cook, The Mike Cox Law Firm James Hunter, Collins Einhorn Farrell PC

Steve Couch, Kopka Pinkus Dolin PC Michael Kramer, Hom Arene Bachrach Corbett & Kramer
Elaine Dalrymple, Nemeth Law Ann Miller, The Miller Law Firm PC

Jesse DePauw, Kitch Drutchas Wagner Valitutti & Sherbrook Joyce Milton, Collins Einhorn Farrell PC

Joseph Doerr, Doerr Law Firm PLLC Sara Moore, Nemeth Law PC

Kyle Dysarz, Collins Einhorn Farrell PC Jacklyn Paletta, Cummings, McLorey, Davis & Acho, PLC
Daniel Fleming, Moblo Fleming & Watt, P.C. Lindsay Schmidt, Secrest Wardle

Brian Francis, Maxcis, Inc. Ivonne Soler, Butzel Long PC

Bernard Fuhs, Butzel Long Angelique Thomas, Angelique Chaiser Thomas PC

Robbie Gaines, Collins Einhorn Farrell PC Robert Tice, Collins Einhorn Farrell PC

Seth Gould, The Miller Law Firm PC Melissa Wojnar-Raycraft, The Mike Cox Law Firm

Shelly Griffin, Secrest Wardle
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A Field Investigators for Any Location

Insurance Fraud Investigations
Claimant/Witness Location
Claimant/Witness Statements
Internet Profiling

Household Assistance

& Attendant Care
Property Theft

Wage Loss Verification
Residency Verification

“Our team is dedicated to providing true investigative excellence
here in Michigan. | encourage you to give us a call or stop in, meet
with our team and get to know us. We'd love to show you around.”

Paul Dank, PCI
Principal ~ Sherlock Investigations
President ~ Michigan Council of Professional Investigators
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MDTC is an association of the leading lawyers in the State of Michigan dedicated to representing individuals and corporations in civil litigation. As
the State’s premier organization of civil litigators, the impact of MDTC Members is felt through its Amicus Briefs, often filed by express invitation of the
Supreme Court, through its far-reaching and well-respected Quarterly publication and through its timely and well received seminars. Membership in
MDTC not only provides exceptional opportunities for networking with fellow lawyers, but also with potential clients and members of the judiciary.



